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RICHMOND, VIRGlNIA 
IN THE 
Supreme Court of Appeals of Virginia 
A'I' RICHMOND 
Record No. 4039 
VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals at 
Richmond on the 18th day of August, 1952. 
THE FIRST NATIONAL EXCHANGE BANK OF ROA.~ 
NOKE, GUARDIAN OF THE ESTA.TE OF NELLIE 
WHORLEY STONE, Appellan~, 
against 
A. L. HUGHSON AND COLONIAL-AMERICAN NAL 
TIONAL BANK, EXECUTORS OF THE ESTATE OF 
EUSTACE B. STONE, ET AL. Appellees. 
From the Court of Law and Chancery of City of Roanoke. 
This is to certify that upon the petition. of The First Na-
tional Exchanp;e Bank of Roanoke, Guardian of the Estate 
of Nellie "Whorley Stone an appeal and supersedeas has been 
awarded by one of the Justices of the Supreme Court of Ap-
peals of Virginia from a decree entered by the Court of Law 
and Chancery of the city of Roanoke on the 21st day of April, 
1952, in the cause therein depending wherein petitioner was 
plaintiff and A. L. Hughson and Colonial-American National 
Bank, Executors of the Estate of Eustace B. ~stone, and 
others, were defendants, provided the said petitioner, or some 
one for it, shall enter into bond with sufficient security in -the 
clerk's office of the said Court of Law and Chancery in the 
penalty of Five Hundred Dolla,rs, conditioned as the law di .. 
rects. 
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BILL OF COMPLAINT. 
page 3 ~ The plaintiff, Tl1e First National Exchange Bank 
of Roanoke, Guardian of the Estate of Nellie "\Vhor-
ley Stone, respectfully shows unto this Honorable Court: 
1. On April 17, 1951, Eustace B . .Stone died testate, and at 
the time of his death he was domiciled in the State of Vir-
ginia and a resident of the ·City of Roanoke, Virginia. His 
last will and testament hearing date the 8th day of September, 
1950, was probated in this Court on the 21st clay of April_ 
1951, and is spread of record in the Clerk's Office of this Court 
in Will Book No. 11, at page 263, et -seq. A copy of said will 
js attached hereto marked, "Exhibit A" . 
.A.. L. Hughson and The Colonial-American National Bank, 
at Roanoke, Virginia, nominated as Executors in said will, 
duly qualified as such and are now ucting. 
2. Eustace B . .Stone was survived by his wife, Nellie Whor-
ley Stone, who is now living and was 76 years of 
page 4 ~ age at the time of her husband's death. Eustace 
· · B. Stone was not survived by any parent or anv 
direct descendants, adopted child or descendants of a de-
ceased adopted child. 
3. Plaintiff ia advised and the ref ore alleges: 
(a) That the real property which Eustace B. Stone owned 
in fee simple at the time of his death has been appraised at a 
value of $13,500.00. 
(b) That Nellie Whorley Stone's commuted dower interest 
in her husband's real property based on the aforesaid ap-
praised va~ue of $13,500.00 and her ag·e of 76 years would 
amount to $1,155.83. 
( c) That the personal property which Eustace B. Stone 
owned at the time of his death has been appraised at a value 
qf $244,217.58. 
(d} That the funeral expenses, debts, and charg·es of ad-
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ministration of the Estate of Eustace B. .Stone already paid 
:amount to $4,758.23. 
4. Plaintiff is not advised as to what the remaining charges 
,of administration, including an attorney's fee and an Ex~cu-
tor's fee, will amount to. Plaintiff estimates, however, that 
such remaining charges of administration will not exceed the 
sum of $20,000.00, and plaintiff therefore, estimates that the 
·surplus of Eustace B. Stone's personal estate (i. e., after the 
payment of all funeral expenses, debts and charges of ad-
ministration) will amount to at least $219,400.0U, and that 
one-half of such surplus will amount to at least $109,700.00. 
5. By paragTaph designated as '' (3.) '' of the said will, 
Eustace B. Stone made provision for and bequeathed to his 
wife, Nellie Whorley Stone, the sum of $20,000.00 in trust as 
follows: 
page 5 } "I give and bequeath unto my dear wife, Nellie 
W. Stone, the sum of Twenty Thousand Dollars 
($20,000.00), which sum is to be delivered by my executors 
to The Colonial American N a.tional Bank, Trustee, and said 
sum is to become a part of the trust fund heretofore created 
by me for the benefit of my wife. This is in addition to· the 
proceeds of insurance policies on my life, which I have had 
made payable to my wife, and the income from the trust fund 
above mentioned, wl1ich I have previously established for her 
benefit. I direct that the bequest of $20,000.00 be the first 
charge on my estate and to be paid to The Colonial American 
National Bank, Trustee, by my executors before any bequest 
l1ereinafter provided for are paid out of my estate.'' 
Attached hereto marked "Exhibit B" is a copy of the trust 
instrument (hereinafter referred to as "Trust") dated April 
1, 1947, from Dr. E. B. Stone to the Colonial-American Na-
tional Bank of Roanoke, Virginia, and G. ·C. Holcomb, Trus-
tees, which Trust plaintiff alleg·es Eustace B. Stone referred 
to in the above quoted paragraph of his will. 
Plaintiff is advised and therefore alleges that reading the 
will and Trust tog·etber, Eustace B. Stone made provision in 
llis will for his wife, Nellie Whorley Stone, to the effect that 
she would be entitled to receive the income from the $20,-
000.00 testamentary trust fund for her life, and the principal 
thereof only to the extent such principal was necessary for 
her support and only after her other assets, both principal and 
income, had been comp]etely exhausted. 
6. Plaintiff is advised and tl1erefore alleges that Nellie 
Whorley Stone has, by virtue of Section 64-16 of the Code of 
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Virginia of 1950, the absolute and paramount right, by re-
nunciation of her husband's will, to receive from her hus-
band's personal estate an estimated sum of approximately 
$109,700.00, that is, one-half of the surplus of said personal 
estate. In addition Nellie Whorley Stone has, by 
page 6 ~ virtue of Sections 64-27 and 64-32 of the Code of 
Virginia of 1950, the absolute and paramount right, 
by renunciation of her husband's will, to dower in her hus-
band's real estate, the commuted value of which plaintiff esti-
mates to be $1,155.83. 
Plaintiff therefore alleges that Nellie Whorley Stonets ab-
solute and paramount rights in her husband's estate, upon 
the renunciation of his will, have a total estimated value of 
approximately $110,855.83. 
7. Plaintiff is advised and therefore alleges that at the time 
of her husband's death and since then Nellie Whorley Stone 
:has been mentally incompetent," and therefore has been un-
able to elect whether she will take under the provision made 
for her in her husband's will or whether she will renounce the 
,provision made for ber in her husband's will and take her 
rights in his estate as provided by law. 
8. This Court in ''The Matter of Nellie Whorley Stone" by 
an order entered on the 11th day of May, 1951, determined 
that Nellie Whorley Stone was physically and mentally in-
capable of handling and managing her estate, and appointed 
The First National Exchange Bank of Roanoke as Guardian 
of the Estate of Nellie Whorley Stone. 
9. Plaintiff, as Guardian of the Estate of Nellie Whorley 
Stone, lms taken title to and possession of her individually 
owned principal assets consisting; of stocks, bonds and other 
personal property of the value of approximately $26,000.00, 
and has received two insurance policies referred to in the will 
of Eustace B. Stone, one with the Pacific Mutual Life Insur-
ance Company of California which provides for the payment 
of $49.20 per month to Nellie Whorley Stone for 120 
page 7 ~ months beginning at the elate of Eustace B: Stone's 
deatl1, and the other with the Travelers Insurance 
Company which provides for the payment of $50.00 per month 
to Nellie Whorley Stone for 240 months beginning- with the 
date of Eustace B. Stone's death. 
Plaintiff is advised and the ref ore alleges that the income 
which it now receives for the benefit of Nellie "Whorley Stone 
amounts to approximately $5,000.00 per year. This income 
is derived from principal assets owned absolutely by Nellie 
Whorley Stone, from social security payments and from the 
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Trust i. e., the inter vivos trust dated April 1, 1947, without 
the $20,000.00 testamentary addition thereto). Plaintiff is ad-
vised that just prior to Eustace B. Stone's death the principal 
of the inter vivos Trust (Exhibit "B ") had an estimated 
value of approximately· $68,750.00 and was expecteq. to pro-
duce an annual net income of approximately $2,760.00. 
10. Plaintiff is advised and therefore alleg·es that because 
of Nellie Whorley Stone's physical and mental disabilities 
she has been confined to the Lewis-Gale Hospital of Roanoke, 
Virgfoia, continuously since April 3, 1951. She has been in 
the constant care of nurses and under the constant super-
vision of one or more phvsicians. Plaintiff bas been advised 
~hat there is little probability that her mental condition will 
improve. 
11. Plaintiff is advised and therefore alleges that Nellie 
Whorley Stone's doctors' bills, hospital bills and nurses' bills 
and other living· expenses will amount to approximately $15,-
000.00 per year. Since Nellie Whorley Stone has an income 
of approximately $5,000.00 peryear from her own estate and 
the Trust (without the $20,000.00 testamentary addition) ap-
proximntely $10,000.00 of principal ass.ets must be 
page 8 ~ used each year to provide for her maintenance and 
support. Since principal must be used each year 
to provide for Nellie Whorley Stone's support, the income 
for future years will progTessively decrease with the result 
that the amount of principal which must be used annually for 
her support will progTessively increase. 
Plaintiff is advised and therefore alleges that the principal 
assets which it has received as the Estate of Nellie vVhorlev 
Stone will, within a period of two to three years, be consumed 
in providing· for the support of Nellie Whorley Stone. 
Plaintiff estimates tl1at should Nellie Whorley Stone be 
limited to the provisions made for her in her husband's will, 
and should she live for ten more years and her doctors' bills, 
hospital bills, etc., continue at their present rate, then at the 
end of such ten year pe1~ocl all of her own assets and those 
of the Trust ( even with the $20,000.00 bequest added to the 
principal thereof) will be completely exhausted and she will 
be without sufficient funds for her proper care and support. 
12. Plaintiff is advised and therefore alleges that the value 
of Nellie Whorley Stone's absolute and paramount rights in 
her husband's estate (upon renunciation of his will), namely, 
the estimated sum of $110,855.83, greatly exceeds the value 
of the provision made for her in her husband's will, namely 
the income from the $20,000.00 testamentary trust fund for 
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life and such of the principal thereof as may be needed for 
her support but only after all of her other assets have been 
completely exhausted. 
, 13. Plaintiff is advised that if Nellie Whorley Stone were 
sane, sl1e could, as she saw fit, either obtain her very valuable 
interests in her husband's estate by renouncing his will, or 
she could give up and relinquish her very valuable 
page 9 }- rights in her husband's estate by failing to re-
, nounce his will. Plaintiff alleges, however, that it 
has no authority at law or in equity to g·ive up or relinquish 
the very valuable property rights belonging to its incom-
petent ward; but, on the contrary, is required by law to pro-. 
tect the rights of its incompetent ward and to obtain for her 
benefit all of the property to which she is legally entitled. 
14. Plaintiff is advised that it is without authority to ex-
ercise in behalf of its incompetent ward, Nellie ·whorley 
Stone, her absolute and paramount right to renounce her hus-
band's will and take her interests in his estate as provided by 
law, and that only this Court which has jurisdiction over the 
person and estate of N cllie ·whorley Stone can exercise such 
right or authorize, empower and direct plaintiff so to clo. 
15. Plaintiff is advised that since it bas the duty of pro-
tecting the rights of its ward and obtaining for her benefit 
all of the property to which she is legally entitled, it has the 
further duty of instituting this proceeding and requesting 
this Honorable Court to renounco said will in behalf of Nellie 
Whorley Stone or authorize the plaintiff so to clo in her be-
half and thereby enable plaintiff to obtain for the benefit of 
its ward the property to which she is entitled. 
16. Plaintiff is advised and therefore alleges that Eustace 
B. iStone and Nellie W11orley Stone were, just prior to the 
death of Eustace B. Stone, living· in that certain dwelling 
house known as No. 1412 Franklin Road, S. W., Roanoke, Vir-
ginia. This dwelling house was owned absolutely by Eustace 
B. Stone. Several months after the death of 
page 10 }- Eustace B. Stone, this dwelling house was rented 
to tbe Roanoke Guidance Center for a monthly 
rental of $100.00. 
Plaintiff is advised and therefore alleges that should the 
Court elect to renounce the will in behalf of Nellie Whorley 
Stone or authorize the plaintiff so to do and have her take 
as provided by law, then until Nellie ·whorley Stone's dower 
interest in the above ref erred to dwelling house is assig-ned 
to her, she is entitled to the entire use and possession .of said 
dwelling house or the income from the rental thereof. 
17. Plaintiff is advised and therefore alleges that jl.1st prior 
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'to his deat11 Eustace B. Stone was using and operating acer-
tain 1941 Dodge four-door sedan, wllich was registered in the 
name of Eustace B. Stone, and that this was the only auto-
mobile then owned b:v either Eustace B. Stone or Nellie Whor-
ley Stone. · 
In his last will m1cl testament Eustace B. Stone provided: 
"''The automobil-e I drive belongs to my wife". 
Plaintiff is advised and therefore alleg·es that Eustace B. 
Stone was using and operating this same automobile when 
he exeeuted his last will and testament approximately eight 
months prior to his death, and accordingly~ therefore, that 
:said automobile, though registered in the name of Eustace B . 
.Stone, belonged to Nellie Whorley Stone. 
By conse11t of plaintiff and the Executors of the Estate of 
Eustace B. Stone, this automobile was sold for $377.50, which 
sum is in tlle bands of said Executors. 
18. Plaintiff is advised and therefore alle~;es that there was 
found in a safety deposit box in the ]\fountain Tru~t Bank, 
rented under the name of "Dr. E. B. Stone", among other 
things the following·: 
(a) A certain $1,000.00 U. S. Treasury Bond. 
page 11 r Ko. 4:3102B dated June 1, 1945, and bearing interest 
at 2112 7o per annum. This bond was in an envelope 
and on the front of said envelope there was written in the 
lwnclwriting of Enstace B. Stone the following: "Mrs. Nellie 
W. Stone, 1 U. S. Coupon Bond $1,000.00 interest payable 
12/15 & 6/15 due elate 6/72 No. 43102B, purchased 6/1/45' '. 
·(b) A small cardboard box containing several items of 
jewelry and containing a legend on a piece of paper as fol-
lows: '' Jewelry N. ,v. S." and among the items of jewelry 
in said l1ox was one small diamond solitaire ring to which 
was attac11ed a piece of paper on whicl~ was written the fol-
lowing-: "Bclon~:s to Veta". 
19. · The Trust clnted April 1, 1947, provides that upon the 
death of Nellie ·whorley Stone, Sam W. Stone shall be en-
titled to 2/6tl1s of the net income and James L. Stone shall 
be entitled to 2/6tl1s of the net income of the Trust, and upon 
the termination of the Trust, Sam W. Stone shall he entitled 
to 2/6ths of the principal and James L. Stone shall be en-
titlC'd to 2/6tlls of the principal of the Trust, but that should 
either be dead prior to t11e termination of the Trust, then liis 
heirs at law shall l)e e11titled to his portion of the income, and 
Rl10ulcl either be dead at the termination of the Trust, then 
his heirs at law slmll be entitled to his portion of the principal. 
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Plaintiff is advised and therefore alleges that the Trust 
consists entirely of personal property, that Sam VV. Stone is 
now living and that James L . .Stone is now dead leaving a 
widow, Mrs. James L. Stone, and two daughters, Beverley 
Stone and Mary Stone Garrison, now surviving. 
Plaintiff is not advised as to whether the word.8 "heirs at. 
law" used in the Trust are intended to mean kin-
page 12 ~ dred determined according to the Statute of 
Descents or kindred determined according to the 
Statute of Distribution, and plaintiff is not advised as to 
what time such determination should be made; therefore 
plaintiff alleges that those persons who may constitute the 
heirs at law or distributees of Sam "\V. Stone and James L. 
Stone are at the time of the institution of this suit parties or 
persons unknown to the plaintiff. 
Plaintiff therefore prays that it may be permitted to file 
this its Bill of Complaint; that the parties named as defend-
ants in the caption of this Bill be made parties defendant 
hereto; that proper process may be issued as to all of them; 
that all thereof be required to answer this Bill but not under 
oath, said oath being hereby expressly waived; that A. L. 
Hughson and the Colonial-American National Bank of 
Roanoke, Executors of the Estate of Eustace B. Stone, be 
required in their answer to set forth the personal property 
which belonged to Eustace B. Stone and which has come into 
their hands as a part of his Estate, the real estate owned by 
Eustace B. Stone at the time of his death, the appraised 
value of said real and perRonal property, and tlie funeral 
expenses, debts and estimated charges of administration of 
the Estate of Eustace B. Stone; that said Executors be re-
quired in tlieir answer to state whether they will consent to 
the commutation of Nellie "Whorley Stone's dower interest 
in her husband's real estate in the event this Court should 
renounce said will in her behalf or authorize plaintiff so to 
do; that Mrs. J. A. ,vhiticar ( sometimes known as Veta 
Wl1iticar) be required in her answer to state wl1at interest, 
if any, she has in that certain diamond solitaire ring herein-
above mentioned; that this Honorable Court may 
page 13 ~ consider all and several the matters and things 
hereinabove set out and direct plaintiff with re-
spect thereto as this Honorable Court may deem proper and 
for the best interest of Nellie "\Vhorley Stone ; and specifically 
that this Honorable Court will: 
(a) Appoint a discreet and competent attomcy at law as 
Guardian ad Lite11i to represent and def end t]ie interests of 
those who would now constitute the heirs and distributees 
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of Sam W. Stone and James L. Stone, respectively, those who 
would at the death of Nellie Whorley Stone constitute the 
heirs and distributees of Sam W. Stone and James L. Stone, 
respectively, those who would constitute the heirs and dis-
tributees of Sam vV. Stone at the time of his death, and those 
who would at the time of the termination of the Trust con-
stitute the heirs and distributees of Sam \l\T. Stone and James 
L. Stone, respectively, all under the name of parties or per-
sons unknown, and that said Guardian ad Litem be required 
to answer this Bill as required by law. 
(b) Renounce the w'ill of Eustace B. Stone in behalf of his 
incompetent widow, Nellie Whorley Stone, or authorize, em-
power and direct plaintiff to make such a renunciation in be-
half of Nellie ,,rhorley Stone. 
( c) Determine the value of the real property which be-
longed absolutely to Eustace B. Stone at the time of his 
death. 
(cl) Determine the value of the surplus of the personal 
estate owned by Eustace B. Stone at the time of his deth, that 
is, the value of such estate after the payment of all funeral 
expenses, debts and charges of administration. 
( e) Determine that Nellie Whorley Stone is entitled to 
the rents and profits derived from the rental of 
page 14 ~ said dwelling house (the house which Nellie Whor-
ley St.one nnd Eustace B. Stone lived in just prior 
to his death) until her dower interest in said dwelling house 
is assigned to her. 
(f) Authorize plaintiff on behalf of Nellie Whorley Stone 
to consent to the commutation of her dower interest in her 
deceased husband's real estate. 
(g) Determine that Nellie Whorley Stone was the absolute 
owner of that certain 1941 Dodge automobile which Eustace 
B. Stone was using just prior to his death, and accordingly 
that she is entitled to the proceeds from the sale thereof. 
(h) Determine that Nellie W11orley Stone is the absolute 
owner of that certain $1,000.00 bond hereinbefore mentioned. 
(i) Determine who is the owned of that certain diamond 
solitaire ring hereinbefore mentioned. 
(j) Direct the Executors of the Estate of Eustace B. Stone 
to pay over and deliver to plaintiff all the property to which 
Nellie Whorley Stone is entitled upon the renunciation of her 
husband's will. 
(k) Fix and direct the payment of proper compensation 
to plaintiff's attorneys for their services rendered and to· be 
rendered in connection with the preparation and filing of this 
Bill, and the institution and prosecution of this proceeding. 
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And plaintiff will ever pray, etc. 
Dated: January 31, 1952 
page 15 ~ THE FIRST NATIONAL EXCHANGE 
BANK OF ROANOKE, GUARDIAN OF 
THE ESTATE OF NELLIE ·wHORLEY 
STONE 
By PAULS. STONE 
Vice President and Trust Officer 
HAZLEGROVE, SHACKELFORD AND CARR, p. q. 
1106 Colonial-American National Bunk Building 
Roanoke, Virginia 
page 16 ~ EXHIBIT A 
COPY OF LAST "'TILL AND TESTAMENT 
OF 
EUSTACE B. STONE 
I, EUSTACE B. STONE, of the City of Roanoke, Vir-
ginia, being of sound mind and disposing memory, do make 
this my last will and testament, hereby revoking any and all 
wills by me hereto£ ore made. 
(1) I direct that my body be decently buried and that my 
executors, hereinafter named, erect at my grave a suitable 
tombstone, at a moderate cost. 
(2) All jewelry, glass, plate ware and household and 
kitchen furniture belongs to my wife, Nellie W. Stone, either 
being hers in her own right or having been given to her by 
me, and it is not to be administered under this will. The 
nutomobile which I drive belongs to my wife. 
(3) I give and bequeath unto my dear wife, Nellie W. Stone, 
the sum of Twenty Thousand Dollars ($20,000.00), which sum 
is to be delivered by my executors to The Colonial American 
National Bank, Trustee, and said sum is to become a part of 
the trust fund heretofore created by me for the benefit of my 
wife. This is in addition to the proceeds of insurance poli-
cies on my life, which I have made payable to my wife, and 
the income from the trust fund above mentioned, which I have 
Eustace B. Stone 
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previously established for her benefit. I direct that the be-
quest of $20,000.00 be the first charge on my estate and be 
paid to The Colonial American National Bank, Trustee, by 
my executors before any bequest hereinafter provided for are 
paid out of my estate. 
( 4) I give and bequeath to my nieces, Eleanor Stone and 
Virginia D. Stone, the sum of $5,000.00 each. In the event 
that either of them predeceases me, then the survivor shall 
receive both bequests; that is to say, the sum of 
page 17 } $10,000.00. 
( 5) I give and bequeath to my niece, 
Agnes Hopkins $ 2,000.00 
I give and bequeath to my niece, Maude Johnson 
Hisk, $ 2,000.00 
I give and bequeath to my nephew, Sam ,v. Stone, 
Jr., $ 2,000.00 
I give and bequeath to my niece, Mrs. Nelsine 
Gack, $ 2,000.00 
I give and bequeath to my grandniece, Mrs. James 
S. Farmer, $ 2,000.00 
I give and bequeath to Mrs. J. A. Whiticar, my · 
wife's niece, $ 2,000.00 
I give and bequeath to my niece, Helen Johnson 
Love, $ 5,000.00 
In the event Mrs. Love predeceases me then this $5,000.00 
g]mll be paid to her two children, namely, Mrs. James S. 
Farmer and Eugene S. Love, one-half to each. 
Eustace B. Stone 
2. 
I give and bequeath to Ruth Powell Mason, my 
former secretary, $ 1,000.00 
(6) I give and bequeath to my nieces, Beverly 
Stone and l\Iary Stone Garrison, each the sum of $15,000.00 
Should Beverly Stone predecease me, leaving 
child or children, then this bequest shall go to her 
child or children. If she precleceaRes me, without 
13}1iJd or children, then this $15,000.00 shall be paid 
to Mary Stone Garrison, or to her heirs if she be 
dead. 
page 18 } (7) I give· and bequeath to my brother, 
Frank T. Stone the sum of $15,000.00 
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In the event that he predeceases me, then $10,-
000.00 of the above amount shall be paid to Frank 
T. Stone, Jr., if living, and if he be dead then to his 
child or children, if he dies leaving child or children,. 
and the other $5,000.00 shall be paid to· Mary Stone, 
my brother, Frank T. Stone's wife, for her love,. 
loyalty and devotion to her son, Enstace Stone, now 
deceased. In the event that she predeceases me-,. 
then this $15,000.00 shall be paid to her son, Frank 
T. Stone, Jr., or to his child or children, if he leaves 
any. If both predecease me, without child or chil-
dren, then this $15,000.00 will be a part of my re-
siduary estate. 
Eustace B .. Stone 
3, 
(8) I give and bequeath to my brother, Sam W. 
Stone, the sum of $10,000.00 
which slim, however, is to be held by my executors 
and turned over to him at the rate of $100.00 per 
month until tho full amount is paid to him. In the 
event, however, that ho dies before the full amount 
'·is paid to him whatever, if any, remains in the hands 
·Of my executors at the death of my brother, Sam W. 
Stone, it shall be paid to his son, Sam 1V. Stone, Jr., 
nnd to his daughter, N elsine Gack, equally; that is 
to say, one-half to one, and one-half to the other. 
Both of these live in Oklahoma Citv. Nelsine Gack 
is a daughter by my· brother's first 
page 19 ~ marriage. In the event that either of 
them die prior to the death of my brother, 
Sam "\V. Stone, then all of the balance shall go to the 
survivor. 
I give and bequeath to my niece, Eugenia 1.V. 
Stone, $15,000.00 
In the event that she predeceases me, tl1en this 
amount is to be paid to Mrs. James S. Farmer, and 
her brother, Eugene W. Love, equally, provided they 
promise to provide and support their mother. 
(9) I give and bequeath to the Goodwill Industry 
and Gospel Mission of Roanoke, Virginia, Incorpo-
rated, the sum of $ 2,000.00 
Eustace B. Stone 
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4. 
I give and bequeath to the Grandin Court Baptist 
Church of Roanoke, Virginia $ 500.00 
.AH of the above bequests are to be paid by my 
executors in the order of their priority, in the event 
that my estate is not sufficient to pay all of them, 
(10) All the rest and residue of my estate, both 
real and personal, of every kind, and description, 
wherever situated, I give, devise and bequeath to 
tl!e. Baptist Orphanage of Virginia at Salem, Vir-
gmia. 
(11) In the event anyone or more of the said bene-
ficiaries under my will institute legal proceedings 
to contest it, or for the purpose of break-
page 20 ~ ing it, I direct that such beneficiary or 
beneficiaries ta.keno part in the distribu-
tion of my estate, and any bequest to them is hereby 
revoked ·and annulled. 
(12) I nominate and appoint .A. L. Hughson, of Roanoke, 
Virginia, and The Colonial-American National Bank of Roa-
noke, Virginia, executors of this, my Last Will and testamenL 
I give full power and discretion to my said executors to re-
tain for the benefit of my estate any investment which may be 
received, or to sell the same, and also to rent, care for, sell 
and convey my real estate, either at public auction by private 
sale, and upon such terms and conditions as may seem best 
to my said executors, and to execute all necessary papers 
Eustace B. Stone 
5. 
when any sale is made. Any purchaser from my said execu-. 
tors is relieved of seeing to the application of the purchase 
money. I do not want any of my real estate sold at a sacri-
fice and I direct that, as far as possible, my executors hold 
it until the market justifies a sale. I further direct that my 
P-xecutors distribute all United States, State and Municipal 
bonds and all notes, bonds, and corporate stocks left after all 
Federal taxes are paid, to the legatees above designated, but 
in order to make an equal and unquestionable distribution, it 
- mav be nec.essary to have some of the stocks reissued in 
smaller blocks. I do not want the bequests of my relatives to 
be paid in cash, but in stocks, bonds or notes, as near as 
possible. 
14 Supreme Court of Appeals of Virginia 
The bequests to the Goodwill Industry and Gospel Mission 
of Roanoke, Virginia, Incorporated, and the Grandin Court 
Baptist Church of Roanoke, Virginia, are to be paid in 
cash. 
page 21 ~ If for any reason A. L. Hughson does not qual-
ifv or is not able to act as co-executor with The 
Colonial-American National Bank of Roanoke, then said Bank 
shall have all the powers and authority given in Clause (12). 
My executors shall not be requ:..red to give surety on their 
bond. 
IN TESTIMONY ·wHEREOF, I hereunto subscribe my 
name and affix my seal to this, my last will and testament, 
which is written on six sheets of paper, at Roanoke, Virginia, 
this the 8th day of September, 1950. 
EUSTACE B. STONE (SEAL) 
The above signature of the Testator, Eustace B. Stone, was 
made and the foregoing will was acknowledged by the said 
Eustace B. Stone in the presence of us, two competent wit-
nesses, present at the same time; and we, the said witnesses, 
do hereunto subscribe the said will in the presence of the said 
Testator, and of each other, and at the request of the said 
Testator, this the 8th day of September, 1950. 
page 22 ~ 
Witness: TOM STOCKTON FOX 
Witness: MELVA G. PHILPOTT 
EXHIBIT B. 
COPY OF TRUST. 
THIS TRUST INDENTURE, made and entered into this 
1st day of April, 1947, by and between DR. E. B. STONE, of 
Roanoke, Virginia, hereinafter, for convenience, called the 
grantor and the COLONIAL AMERICAN NATIONAL 
BANK OF ROANOKE, VIRGINIA, and G. C. HOLCOMB, 
hereinafter, for convenience, called the trustees. 
WITNESS ETH. 
That the grantor doth hereby set over, transfer and deliver 
to the said trustees, and their successor, or successors, the fol-
lowing property, to-wit: 
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First Mortgage Real Estate Loans as follows, all provide 




Makers Date Amount 1, 1947 Total 
Miss M. C. Kindred Feb. 25, 1947 $12,000.00 $45.32 $12,045.32 
Amy Ward Harr 
C N. Howell and 
wife-
C N. Howe11 and 
wife 




assumed by W. E. 
Howell) 
Manuel Vumakes and 
Aug. 28, 1941 
Jan. 12, 1940 
Jan. 12, 1940 
4,200.00 15. 75 4,215.75 
5,000.00 56.37 5,056.37 
4,400.00 48.25 4.,448.25 
wife Sept. 9, 1937 2,500.00 10.42 2,510.42 
U.S. Trc-asury Coupon 
Bond No.. 7604065-
70 Feb. 1, 1944 5,000.00 5.21 5,005.21 
Premium on this bond 
. to April t/ 47 at 4)4. 
Prem. .225. 00 .416/32 225. 00 
6'0 shares of Dixie Fi-
nance and Loan Cor-
poration Mar~ 30, 1930 6,000.00 6,000.00 
400 shares of Colonial 
American National 
Bank Jan. 1, 1947 4,000.00 
20 shares Central Fi-
nance Corporation Aug. 5, 1931 2,000.00 




The Trustees shall take possession of the above securities 
and property, or any sums of money, or securities, hereafter 
turned over to it by the grantor and shall invest and reinvest 
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the same, with full power at all times, an'd from .time to tirrte',. 
to alter, change or vary said investment or investments there-
of, in government or municipal bonds, secured by real estate 
in any state of the United States, or they may invest in other 
high class investments and securities such as would be in-
vested by prudent business men, it being the intention of the 
grantor not to restrict the trustees in investing· said trust 
funds from such securities as are especially allowed by the-
laws of Virginia for the investment of fiduciary funds. 
The trustees shall have full power and authority to borrow, 
from time to time, any, and all, money for the protection and 
proper administration of said trust estate, and to carry out 
the provisions of this indenture, and, as trustees, to pledge 
any part, or all of said property for the purpose of securing 
loans, with full power and authority to renew or extend any 
indebtedness at any time. existing against any of the trust 
estate; and that the trustees shall repay, out of the principal 
from said trust estate, the money so borrowed. The pur-
chasers of any property, either real or personal, from said 
trustees, shall not be required to look to the applications of the 
purchase money. 
For its services hereunder, the trustees sl1all be entitled to 
a commission of five per cent on the annual income from this 
trust fund, and to no otl1er compensation whatsoever, except 
in the distribution of the estate upon tl1e cessation of' said 
trust, at which time the trustees sI1all be entitled to a com-
mission of two per cent upon the principal thereof' 
page 24 ~ which has been invested, or reinvested, by the said 
trustees, and distributed by them. . 
This trust is made b1r virtue of and under the, provisions of 
Section 5157 of the Code of Virginia, commonly known as the 
spendthrift act, and the income from said principal, which at 
this time amounts to tI1e sum of $45,506.32, shall be distrib .. 
uted as follows : 
Said Trustees shall pay thQ net income derived from the 
trust funds to my wife, Nellie W. Stone, so long as she may 
live. 
2. 
If the income from t11is fund is not sufficient to meet all of 
her needs, including sickness and such expenses necessary 
thereto, to make her comfortable in all emergencies, the trus-
tees are herein empowered and directed to apply all neces-
sary amounts .from the corpus of this fund from time to time 
so needed. If my wife does not use all, or any part of the 
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income, such unused part shall be added to and become a 
pa rt of the principal. Both the principal and income of tllis 
trust estate slmll be freed of the debts of my wife, Nellie W. 
Stone, as well as from tbe debts of all of the other bene'ficiaries 
herein named. 
After the death of my wife, the income from the trust funds 
shall be paid to the following parties, if they elect to continue 
the trust: 
To Sam W. Stone, 2/6ths of the income, 
To James L. Stone, 2/6ths of the income, 
To my niece, Eugenia Stone, 1/6th of the income, 
To my niece, Eleanor Stone, 1/6th of the income. 
In the event that either Sam \V. Stone or James L. Stone 
predecease my wife, or die before tl1e termination of the trust, 
then the share of each shall g·o to their heirs-at-law. In the 
event that my niece, Eug·enia Stone, predeceases my wife, or 
dies before the termination of the trust, then her 
page 25 ~ share shall be divided equally between my grand-
niece, l\iarjorie J. Love, and my grandnephew, 
Eugene .S. Love. In the event that my niece, Eleanor Stone, 
predecenses my wife, or dies before the termination of the 
trust, then her share of the income shall go to her sister, Vir-
ginia D. Stone, and in the event that Virginia D. Stone pre-
deceases Eleanor Stone, then my nephew, Eustace Stone, shall 
receive the share of income allotted to Eleanor Stone, and in 
the event of the death of Eustace Stone, Frankie Stone shall 
receive the share of income allotted to Eleanor Stone. 
This trust ag-recment shall run for a period of twenty years 
from this date. At the death of my wife, the beneficiaries 
above named who are entitled to take after the death of my 
wife, can, by unanimous consent, terminate this trust agree-
ment by giving the trustees written notice of their desire to 
terminate the trust, and then 
3. 
the trustees shall, within one year from such notice, collect all 
of the assets and distribute the same as follows: 
To Smn W. ,Stone, 2/6ths of said fund, and in case of his 
death, to his heirs-at-law. 
To James L. Stone, 2/6ths of said fund, and if be be · dead, 
then to his heirs-at-law. 
To Eugenia Stone, l/6th of said fund, and if sbe be dead, 
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then to her niece, Marjorie J. Love, and her nephew, Eugene 
S.Love. · 
To Eleanor Stone, l/6th of Raid fund, and if she be dead, 
then her share shall go to her sister, Virginia D. Stone, and 
if she be dead, then 1/6th of said fund to go to my nephew, 
Eustace Stone, if then living, and if Eustace Stone be not 
living, then Frankie Stone is to have tl1is l/6th interest. 
I am creating this trust fund to provide my wife 
page 26 ~ with an income sufficient to maintain her. I have 
mentioned above that in the event that the income 
from this trust is 1nsuffi.cient to take care of my wife, then the 
trustees shall pay over to her such sums as may be necessary 
to supplement the income to take care of her out of the prin-
cipal. This clause, however, shall not apply so long as my 
wife has other funds of her own with which to maintain and 
take care of her and shall only be binding upon the trustees 
if all of my wife's other funds have been used up. This pro-
vision I am making for her protection. 
In the event G. C. Holcomb dies before the termination of 
this trust then the Bank shall continue to administer this trust 
as sole trustee. 
In Witness ,vhereof, I have hereunto subscribed my name 
and seal the day and year first above written. 
DR. E. B. STONE (Seal) 
State of Virginia, 
City of Roanoke, to-wit: 
I, Melva G. Philpott, a Notary Public in and for the City 
of Roanoke, in the State of Virginia, do hereby certify that 
DR. E. B. STONE, whose name is signed to the foregoing· 
writing- bearing date on the 1st day of April, 1947, lrns this 
day personally appeared before me in my City and State 
aforesaid and acknowledged the same. 
Given under my hand this 9th day of April, 1947. 
My commission expires August 9, 1948. 
ME.LV A G. PHILPOTT 
Notary Public. 
page 27 } This trust is accepted upon the terms and condi-
tions set out in the foregoing ,vriting and we ac-
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knowledge receipt of t]1e securities enumerated in the agree-
ment. 
COLONIAL AMERICAN NATIONAL BANK 
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Received and filed Mar. 15, 1952. 
E. LIGHT, Deputy Clerk. 
ANSWER. 
The joint answer of The Colonial American National Bank 
of Roanoke and G. C. Holcomb, Trustees of the Trust Fund 
set up by Dr. Eustace B. Stone. 
These defendants feel that they are not required to answer 
any of the a1legations of the bill of complaint, other than to 
show the amount at this time in their lrnnds in the trust fund; 
therefore, these defendants, answering that question, state 
to the court tbat the trust fund dated the 1st day of April, 
1947, at this time amounts to the sum of $63,750.00. 
Respectfully., 
THE COLONIAL AMERICAN NATIONAL 
BANK OF R.OANOKF.J AND G. C. HOLCOMB) 
TRUSTEES. 
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.ANSWER. 
The joint and separate answer of the following defendants-,. 
.A. L. Hughson and The Colonial-American National Bank,. 
Executors of the Estate of Eustace B. Stone, Eleanor Stone,. 
Virginia D. Stone, Ag·nes Hopkins ( sometimes known a·s 
.Ag·nes J. Hopkins), :Maude ,Johnson I-Iisk, Sam 1N. Stone, Jr.,. 
Nelsine Gack, Mrs .. James S. Farmer (sometimes known as. 
Marjorie J. Love), Mrs. J. A. Whiticar, Helen ,Stone Love,. 
Ruth Powell l\Iason, Beverly Stone, Mary Stone Garrison, 
Goodwill Industry and Gospel Mission of Roanoke, Incor-
porated, Grandin Court Baptist Church of Roanoke, Mrsr 
James L. Stone ( sometimes known as Clara Tliornpson 
Stone), Eugene S. Love, and Frank T. Stone, Jr., (sometimes 
known as Frankie Stone), and for answer to the bill of com-
plaint exhibited against these defendants, allege that: 
(1.) All of the Legatees under Dr. Eustace B. Stone's will, 
and all of the beneficiaries under the ''Trust'' are shown in 
the copy of the will and copv of the "Trust" filed with the 
complainant's bill. 
(2.) These defendants admit allegation 1 of the complaint. 
(3.) These defendants believe allegations, 2, 3, 
page 62 ~ 4 and 5 of the complaint to be correct, except 3 ( d) 
for which proof is required. The Executor admits 
that these figures are approximately correct as of the date of 
the filing of the suit. 
(4.-) These defendants admit allegations 7 and 8 of the com-
plaint to the effect that Nellie Whorley Stone is physically 
and mentally incapable of managing her estate and therefore 
is not in position to elect whether she will take under the pro-
visions of her husband's will or whether she will renounce the 
will and take her rights in his estate as provided by law. Be-
cause of her mental and physical condition, these defendants 
deny allegation 6 of the complaint to the effect that Nellie 
Whorley Stone has the absolute and paramount right, by re-
nouncing- her husband's will, to receive certain other benefits 
from his estate. Since she is incapable of making her own 
election, which is a personal right, her guardian cannot make 
an election for her. The guardian can merely ask the court 
to exercise the latter's discretion based upon sound principles 
of equity, in determining· what disposition should be made of 
the testator's estate. 
(5.) (a) W'ith reference to allegation 9, these defendants 
are not advised as to the exact value of the assets of held by 
the complainant as guardian of the estate of Nellie Whorley 
Stone and calls for strict proof thereof, but it is believed that 
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these assets had a value of at least $26,000.0o:· The corpus 
of the inter vivos trust created by Eustace B. Stone on April 
1, 1947, a copy of which is attached to the complainant's bill, 
for the support of Nellie Whorley Stone had a value at the 
time of his death ( exclusive of the testamentary addition of 
$20,000.00) of approximately $63,750.00. 
(b) It was expected that the $63,750.00 corpus would pro-
duce an annual income of at least $2,760.00. These defend-
ants believe that the twp insurance policies providing for the 
payment of $49'.20 per month and $50.00 per month 
page 63 ~ to Nellie ·whorlcy Stone, beginning· with the death 
of her husband, a.re nayable during her lifetime re-
p;ardless of how long Rl1e may live. These defendants admit 
that the income which complainant receives for the benefit 
of Nellie Whorley Stone amounts to at least $5,000.00 per year 
and comes from assets owned absolutely by her, from Social 
Security payments, and from the inter vivos trust ( exclusive 
of the testamentary addition of $20,000.00). 
( c) In addition to creating the inter vrivos trust for the sup-
port of his wife and making certain life insurance payable to 
her, Eustace B. Stone by provision (3) of his will bequeathed 
the additional sum cf $20,000 to the trustees of the inter vivos 
trust for the support of his wife and made that bequest a first 
charge upon llis estate. If his will is not renounced, the inter 
vivas trust will be increased by the testamentary addition of 
$.20,000 and tbe corpus will then amount to approximately 
$83,750.00. The income from this trust will then increase ac-
cordingly. 
( 6.) These defendants admit that portion of allegation 10 
to the effect that there is ~ittle probability that the mental 
condition of Nellie "\\Thorley .Stone~wm improve, and that she 
has been a patient at Lewis Gale Hospital since April 3, 1951. 
(7.) These defendants deny alleg·ation 11 of the complaint 
and aver that under the plans hereinafter set forth in (12) 
and (13), adequate funds will be provided for the proper 
maintenance and support of Nellie ·whorley Stone. 
( 8.) For the reasons set forth in paragraph ( 4) of this an-
swer, these def enclants deny allegation 12 to the effect that 
Nellie Whorley Stone has absolute and paramount· rights in 
her husband's estate by renouncing his will. 
(9.) (a) ··with reference to allegations 13 and 14, these de-
fendants admit that if Nellie Whorley Stone were mentally 
competent, she, in her diseretion, could determine whether to. 
renounce her lmsband 's will or to take under it. 
page 64 }- This rig·bt of election, however, is personal to her 
and cannot be exercised by her guardian. This is 
recognized by allegation 14 of the complaint. · 
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(b) Neither can her guardian demand renunciation in a 
court proceeding. Tbis is also recognized by allegation 15 of 
the complaint. The guardian can merely request the court in 
the exercise of the court's sound discretion, based upon equi-
table principles, to determine what action should be taken 
under the facts of the particular case. 
( c) In exercising· its discretion the court will be guided by 
the following principles of law: 
(1) The right to dispose of one's estate in accordance with 
bis own wishes is a sacred right which a court of equity will 
uot disregard or destroy. 
(2) The sole reason for gh1ing a widow the right to re-
nounce her husband's will is to insure adequate provision for 
her maintenance and support. 
(3) The matter of enriching· the widow's estate and pass-
ing something to her kinspeople has no place in the chancel-
lor's consideration. 
( 4) The kinspeople of the widow have no claim on the 
estate of her husband. 
(5) The fact that a mentally incompetent widow has no 
need for money except to provide for her maintenance and 
comfort may be considered. 
(6) After making adequate provision for the maintenance 
and comfort of an incompetent widow, the court should en-
deavor to dispose of the residuP of the husband's estate in 
accordance with the testamentary intent. 
(10.) With respect to allegations 16, 17, 18 ancl 19, these 
defendants are not fully advised and hence demand strict 
proof. 
(11.) (a) The Baptist Orphanage, which is an eleemosy-
nary institution, and residuary legatee and devisee 
page 65 ~ under the will of Eustace B. Stone, and the 
Grandin Court Baptist Church and the Goodwill 
Industry and Gospel Mission of Roanoke, Incorporated, 
would receive on the basis of the :figures used by the complain-
ant, a sum considerably in excess of $100,000.00 if the will is 
not renounced. Notwithstanding that fact, it is the position of 
the Baptist Orphanage, and the Grandin Court Baptist Church 
and the Goodwill Industry and Gospel Mission of Roanoke, . 
Incorporated, that Dr. Eustace B. Stone intended to make 
adequate provision for the mainte.nance, support and welfare 
of Nellie "Whorley Stone, and if he failed to do so, then they 
think this court should make adequate provision for her, even 
though it means that the Baptist Orplrnnage, the Grandin 
Court Baptist Church and the Goodwill Industry and Gospel 
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Mission of Roanoke, Incorporated, rece1vc noilling as lega-
tees and as devisees. These defendants believe, however, that 
if all the property which it otherwise would have received un-
·der the will is not needed for the maintenance, support and 
welfare of Nellie Wl1orley Stone, then that portion of said 
property which is not so needed, should go to the legatees in 
.accordance with the testamentary intent of Dr. Eustace B. 
Stone. 
(b) It is believed that the defendant, Eugenia W. Stone, 
whose legacy is just the third above the Baptist Orphanage, 
is in accord, with reference to the property bequeathed to 11er, 
with the thoughts of the Baptist Orphanage as described in 
paragraph (a) lrnreof. 
( c) On the basis of the complainant's own figure-s, the per-
·sonal property after the payment of all funeral expenses, 
debts, and charg·es of administration, will amount to approxi-
mately $219,400.00. If the complainant is permitted to re-
nounce the will, it would receive one haTf of that amount, or 
$109,700.00 from tlle personal estate, and $1,155.83 
page 66 } as the commuted value of dower in the real estate 
valued at $13,500.00. In other words, if the com-
plainant's co.ntention is sustained, it would receive as g·nard-
ian of N cllie Whorley .Stone the sum of approximately $110,-
855.83. In the event the will is renounced, however, the inter 
vivos trust of $63,750.00 would not be increased by the testa-
mentary addition of $20,000.00 under provision (3) of the 
will. , 
( d) Instead of renouncing the will, the Baptist Orphanage 
as residuary legatee and the Grandin Court Baptist Church 
and the Goodwill Industry and Gospel l\Iission of Roanoke, 
Incorporated, devisees, suggest to the court that under Plan 
A hereinafter set forth the court can more adequately pro-
vide for the maintenance, support and comfort of Nellie 
vVhorlev Stone t11an would be true if her husband's will is 
renounced and at the same time the court can carry out the 
testamentary intent of Etrntace B. Stone with reference to 
that part of his estate which is not needed for the mainte-
nance, support a11d welfare of Nellie Whorley Stone. 
PLAN A. 
(12.) (a) For Plan A, the Baptist Orphanage, the Grandin 
Court Baptist Church and the Goodwill Industry and Gospel 
Mission of Roanoke, Incorporated, suggest t11at, instead of 
renouncing· the will, the i,tter vivos trust of $63,750.00 be in-
creased by the testamentary nddition of $20,000.00 in accord-
ance with provision (3) of the will. The bequests to the leg·-
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atees beginning with Eleanor Stone {provision ( 4) of tlie' 
will) through Sam W. Stone (first part of provision (8)) in 
the additional amount of $83,000~00 will then be· paid. De--
ducting these bequests, wliich total $103,000.00 from the sur-
plus personal property of· $219,400.00 leaves $116,400.00 of' 
personalty. If' the will is not renounced, this per--
page 67 ~ sonalty valued at $116',400.00 and the :realty valued 
nt $1:3,500.00, or property with a: total value of 
$129,900.00, would normally g-o to Eugcuia W. Stone, Good-
will Industry and Gospel Mission of Roanoke, Incorporated,. 
Grandin Court Baptist ChurcI1 of Roanoke, Virginia, and the-
Baptist Orphanage, in that order, under provisions (8), (9)' 
and (10) of the will. But by agTeement of these four defend-
ants, Bapt-ist Orphanag·e, Goodwill Industry and Gospel :M:is--
sion of Roanoke, Incorporated, Grandin Court Baptist Church 
of Roanoke, Virginia, and Eugenia ·w. Stone, this property,. 
valued at $129,90D.OO would he used to supplement tl1e funds: 
for the maintenance, support nnd welfare of Ne'1lie Whorley 
Stone as more fully I1ereinafter appears. 
(b) Under Plan A, tbe guardian of Nellie W11orley Stone· 
would have her individually owned property, valued at ap-
proximately $26,000.00, $99.20 per month from the life insur-
ance companies, and tlic inter vivas trust of $63,750.00, irr-· 
creased to $83,750.00 by the testamentary addition of $20',-
000.00. As her income was approximately $5,000.00 pe-r year 
without the testamentary addition of the $20,000.00 to- thei 
inter vivos trust, it is anuarent that witli that addition the in-
come should be substantially in excess of $5,000.00~ 
( c) To furnis11 additional funds for the maintenance, sup-
port and welfare of Nellie Whorley Stone, tI1e clef enclants, 
Grandin Court Baptist Church and the Goodwill Industry and 
Gospel Mission of Roanoke, Incorporated, are advised that 
the Baptist Orphanage and Eugenia "\V. Stone have agreed 
that all the money or property wliicJ1 would otherwise g·o to 
them under the terms of Dr. Eustace B. Stone's will sl1all be· 
held by the Colonial American National Bank of Roanoke, as: 
trustee. The income from this money or property, valued at 
approximately $129,900.00 would then be used by 
page ·68 ~ agreement of tliese four Legatees (defendants) to 
supplement the income from all other sources for 
the maintenance, support and welfare of Nellie Whorley 
Stone. 
( d) If the income to the g·uardian from the property owned 
by Nellie ·whorley Stone, from Social Security benefits, from 
the inter vivos trust and from other sources, as supplemented 
by the income from the special trust fund of approximately 
$129,900.00 created by agreement of tI1ese four defendants, is 
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insufficient for the proper maintenance, support and welfare 
of the said Nellie Whorley Stone, these defendants suggest 
that it would be in keeping with the wishes of Dr. Eustace B. 
Stone that the corpus of the property owned by bis widow, 
Nellie "Whorley Stone, be first exhausted, and that the· corpus 
of the infor vivos trust be next exhausted. In the event those 
sources did not provide adequate funds for the proper main-
tenance, support and welfare-of Nellie ·whorley Stone, then 
the corpus from the special trust fund of $129,900.00 would 
be used, taking first that portion which would otherwise go 
to the Baptist Orphanage, then that portion which would 
otherwise go to the Grandin Court Baptist Church of Roa-
noke, Virginia, then that portion which would otherwise go 
to the Goodwill Industry and Gospel Mission of Roanoke, In-
corporated, and :finally, that portion which would otherwise 
go to Eugenia \V. Stone. 
( e) These defendants, Grandin Court Baptist Church and 
the Goodwill Industry and Gospel Mission, of Roanoke, In-
corporated, believe that Plan A, concmred in by the Baptist 
Orphanag·e and Eugenia Vv. Stone, defendants, should com-
mend itself to the court as adenuately providing for the main-
tenance, support and welfare of Nellie Whorley Stone, and 
at the same time as carrying· out the testamentary intent of 
Dr. Eustace B. Stone insofar as any property not used for 
her maintenance, support and welfare is concerned. Instead 
of making available the additional sum of $110,-
page 69 ~ 855.83 for the guardian of Nellie Whorley Stone, 
as would be tme in the cnsc of renunciation of the 
will, actually there would be available for l1er maintenance, 
support and welfare the additional sum of $129,900.00, and 
the inter v-ivos trust would contain the $20,000.00 testamen-
tary addition lvhich it would not have in the event of renuncia-
tion. The total funds will be over $200,000.00. All of the in-
come from these funds, as well as the corpus, may be used for 
Mrs. Stone's maintenance, support, and welfare. 
vVe eamestly believe that if Dr. Eustace B. Stone were liv-
ing and his wife, Nellie "'Whorley Stone, were sane, that both 
of them would agree to Plan A, and these respondents ( de-
fendants) earnestly hope tlmt tl1e court will refuse to re-
nounce the will and will adopt Plan A above set forth. 
The four defendanfa:; that have agreed to this Plan are defi-
nitely of the opinion that the court should adopt Plan A, as 
it would carry out tl1e wishes of Dr. Eustace B. Stone, both 
as testator and as creator of the trust for his wicto,1.r. How-
ever, if the court is of the contrary opinion, tl1en the four de-
fendants that have sugg·ested Plan A herewith submit an al-
ternate plan known as Plan B. 
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PLANB. 
(13.) Under Plan B, the ~;uardian would hold the same prop-
erty as Under Plan A which is described in (12) (b) hereof. 
The four named defendants agree that .the special trust fund 
of $129,900.00 shall be created by them as in Plan A. They 
also agree that the income from that special trust fund shall 
be used to supplement the income of tI1e guardian as afore-
said. They further agree that in the event it becomes neces-
sary .to use any corpus for the maintenance, support and wel-
fare of Nellie Whorley Stone, then the corpus of the special 
trust of $129,900.00 slm11 be used by taking· first 
page 70 ~ that portion which would otherwise go to the Bap-
tist Orphanage, then that portion which would 
otherwise go to the Grandin Court Baptist Church of Roa-
noke, Virginia, then that portion which would otherwise go 
to the Goodwill Industry and Gospel Mission of Roanoke, In-
corporated, and finally, that portion which would otherwise 
go to Eugenia W. Stone. Under Plan B the corpus of the 
property individually owned by Nellie ·whorley Stone would 
be next used, and finally, the corpus of the inter vivos trust 
of $83,750.00 would be used for her support. Plan B would 
likewise give Nellie ·whorley Stone more protection t]ian she 
would have in the event of renunciation of the will and at the 
same time would permit the carrying out of the testamentary 
intent with respect to any property not used for the support 
of Nellie Whorley Stone. 
The Executors under the will of Dr. Eustace B . .Stone were 
advised by the court that it would be their duty to have an-
swers nled for all of the defendants, other than those who 
have particular counsel representing them. 
Respectfully, 
A. L. HUGHSON AND THE COLONIAL-
AMERICAN NATIONAL BANK, EXECUTORS 
OF THE ESTATE. OF EUSTACE B. STONE, 
ELEANOR STONE, VIRGINIA D. STONE, 
AGNES HOPKINS (Sometimes known as Agnes 
J. Hopkins), MAUDE JOHNSON IDSK, SAM 
W. ,STONE, JR., NELSINID HACK, MRS. 
JAMES S. FARMER-(Sometimes known as Mar-
jorie J. Love), MRS. J. A. vVHITICAR, HELEN 
STONE LOVE, RUTH POWELL MASON, 
BEVERLEY STONE, MARY .STONE, GARRI-
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MISSION OF ROANOKE, INCORPORATED, 
GRANDIN COURT BAPTIST CHURCH OF 
ROANOKE, MRS. JAJ.VIES L. STONE (Some-
times kn own as Clara Thompson .Stone), 
EUGENE .S. LOVE, AND FRANK T. STONE, 
.JR. ( Sometimes kn0"'\\7ll as Frankie Stone). 
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Received and filed Mar. 15, 1952. 
E. LIGHT, Deputy Clerk. 
ANSWER OF FRANK T. STONE. 
The separate answer of Frank T. Stone to a bill of com-
fJlaint, exhibited in the above styled cause against him and 
-other defendants; and for answer to said bill of complaint, 
this def end.ant alleges that: 
(1.) That this defendant, Frank T. Stone, is the legatee 
In the sum of $15,000.00 under Clause Number 7 of the will 
<Jf Eustace B. Sfone, deceased, his brother, as more particu-
larly appears from Exhibit A attached to the bill of complaint. 
(2.) This defendant admits allegations numbers 7 and 8 
of the bill of complaint. 
(3) This defendant believes as far as he is advised, that 
allegations numbers 2, 3, 4 and 5 of the bill of complaint are 
correct. 
( 4). This defendant admits allegations numbers 7 and 8 
of the bill of complaint to the effect that Nellie ,\7horley Stone 
is physically and mentally incapable of managing her estate, 
and the ref ore, is not in a position to elect whether she will 
take under the provisions of her bus band's will, or whether 
she will renounce the will and take her rights in his estate as 
provided by law. Because of her mental and physical condi-
tion, this defendant denies allegation number 6 of 
page 73 } the bill of complaint to the effect that Nellie 
Whorley Stone has the absolute and paramount 
right, by renouncing her husband's will, to receive certain 
other benefits from his estate. 
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Since she is incapable of making; her own election, whicTh 
is a personal right, her guardian cannot make an election for 
her. The guardian can merely ask the court to exercise the· 
latter's discretion based upon souncl principles of equity, in 
determining what dh;position should be made of the testator's. 
estate. 
( 5.) {a) vYith reference to allegation 9, this. defendant is: 
not advised as to the exact value of the assets held by th~ 
complainant as gnu nlian of the estate of Nellie "Whorley 
Stone and calls for strict proof thereof, but it is believed that 
these assets had a value of at least $26,000.00. The corpus. 
of the inter vfoos trust created by Eustace B. Stoue on April 
1, J 947 for the support of Nellie "\Vhorley Stone had a value· 
at the time of his death ( exclusive of the testamentary addi--
tion of $20,000.00) of approximately $63,750.00. 
(b) This defendant is uot advised as to the annual income-
from the inter ;vivas trust estate and calls for strict proof of 
the same. This defendant is advised that the two insurance· 
policies providing for the payment of $49.2.0 per month and 
$50.00 per month to Nellie ,v110rley Stone, beginning with 
the death of her husband, arc payable during her lifetime· 
regardless of how long she may live. 'l1his. defendant admits; 
that the income which the complainant receives for the bene-
fit of Ncilie ,v110rley Stone amounts to at least $.5,000..00J 
per year and comes from assets owned absolutely by her,. 
from Social Security payments and from the inter v-ivO's trust 
exclusive of the testamentary addition of $20,000.00). 
( c) This defendant is advised that in addition 
page 74 } to creating the inter vivas trust for the support of 
his and making- certain life insurance payable 
to lier, Eustace· B. Stone by provision (3) of bis will be-
queathed the additional sum of $20,000.00 to the trustees 
of the inter vivos trust for the support of his wife ancl 
made that bequest a first charge upon his estate. If his 
will is not renou11ccd1 the inter vivas trust will be increased 
by tl1C testamental'y addition of $20,000.00 and the corpus 
will then amount to approximately $83,750.00. The income' 
from this trust will then increase accordingly. 
(6.) This defendant admits that portion of allegation 10 
to tbe effect that tliere is little probability that the mr.ntal 
condition of NeJlie ,,Thorley Stone will improve, and that 
she has been a patient at Lewis Gale Hospital since April 3, 
1951, but this defendant is not advised as to the other allega-
tions of said paragraph and calls for strict proof of the same-.. 
(7.) This defendant denies the allegation of paragraph 11 
of the bill of complaint, and avers that under either of the 
Plans set forth in the answer of the Trustees of the Baptist 
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Orphanage of Virginia adequate funds will be provided for 
the support and maintenance of Nellie Whorley Stone. 
(8.) For the reasons set forth in _paragraph (4) of this 
answer, this defendant denies allegation 12 of the bill of com-
plaint to the effect that Nellie Whorley Stone has absolute 
and paramount rights in her husband's estate by renouncing 
his will. 
(9) (a) ·with reference to allegations 13 and 14 of the bill 
of complaint, this defendant admits that if Nellie Whorley 
Atone were mentally competent, she, in her discretion, could 
determine whether to renounce her husband's will or to take 
under it. This right of election, however, is per-
pag·e 75 ~ sonal to her and cannot be exercised by her guard-
ian. This is recognized by allegation 14 of the bill 
of complaint. 
(b) Neither can her guardian demand renunciation in a 
court proceeding. This is also recognized by allegation 15 
of the bill of complaint. The guardian can merely request 
the court in the exercise of the court's sound discretion, based 
upon equitable principles, to determine what action should 
be taken under the facts of the particular case. 
(c) In exercising its discretion, the court will be guided 
by the following principles of law: 
(1) The right to dispose of one's estate in accordance 
with his own wishes is a sacred right which a court of equity 
will not disregard or destroy. .. 
(2) The sole reason for giving a widow the right to re-
nounce her husband's will is to insure adequate provision for 
her maintenance and support. 
(3) The matter of enriching the widow's estate and pass-
ing something to her kinspeople has no place in the chan-
cellor's consideration. 
( 4) The kinspeople of the widow have no claim on the es-
tate of her husband. 
( 5) The fact that a mentally incompetent widow has no 
need for money except to provide for her maintenance and 
comfort may be considered. 
( 6) After making adequate provision for the maintenance 
and comfort of an incompetent widow, the court should 
endeavor to dispose of the residue of the husband's estate in 
accordance with the testamentary intent. 
(10.) With respect to allegations 16, 17, 18 and 19 of the 
hill of complaint, this defendant is not informed and hence 
demands strict proof. 
(11.) That this defendant desires,believes and avers that 
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the testamentary intent and provisions of the will of Eustace 
.B. Stone, the testator, should be carried out and the said will 
should not be renounced on behalf of the widow, 
page 76 ~ Nellie ·whorley Stone; that this defendant is ad-
vised that the last four legatees, including the re-
siduary legatee, under said will are in accord with such de-
sires and beliefs; that this defendant believes and avers that 
~ither of the Plans as offered and set forth in said answer of 
the Trustees of the Baptist Orphanage of Virginia, rather 
than renunciation of said will on behalf of said widow, will 
more adequately provide for the maintenance, support and 
comfort of said. widow, than would a renunciation on behalf 
of said widow, and either of such plans will carry out the 
testamentary intent of Eustace B. Stone, the testator. 
(12.) That this defendant believes and avers that the spe-
cific prayers of the bill of complaint designated B and J 
should be denied, and that the other prayers contained in 
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Received and filed Mar. 15, 1952. 
E. LIGHT, Deputy Clerk. 
ANSWER OF SAM ,v. STONE. 
The separate answer of Sam W. Stone to a bill of complaint 
exhibited in the above styled cause against him and other de-
fendants; and for answer to said bill of complaint, this de-
fendant alleges that: 
(1.) That this defendant, Sam Yv. Stone, is the legatee in 
the sum of $10,000.00 under Clause Number 8 of the will of 
Eustace B. Stone, deceased, his brother, as more fully ap-
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pears from Exhibit A attached to the bill of complaint, and 
is also the residuary beneficiary for two-sixths of the income 
:and the corpus of the principal of the Trust Indenture of the 
said Eustace B. Stone of April 1, 1947, as more fully appears 
from Exhibit B attached to the bill of complaint, and to whic}1 
said trust fund was intended by said Eustace B. Stone, by bis 
will, to be added the sum of $20,000.00 by Clause Number 3 of 
·Raid will. 
(2.) This llcfcndant admits nllegation number 1 of the bill 
of complaint. 
( 3.) This defendant believes, as far as he is advised, that 
·alleg·ations 11umbers 2, 3, 4 and 5 of the bill of complaint are 
·co 1Tect. 
( 4.) This defeuclant admits allegations numbers 7 and 8 of 
the bill of complaint to the effect that Nellie 
page 78 } Whorley Stone is physically and menta~ly incap-
able of managing her estate, and therefore, is not 
'in a position to elect whether she will take under the provis-
ions of her husband's will, or whether she will renounce the 
will and take her rights in his estate as provided by law. Be-
·eause of her mental and physical condition, this defendant 
denies allegatio11 number 6 of the bill of complaint to the 
effect that Nellie "Whorley Stone has the absolute and para-
mount right, hy renouncing her husband's will, to receive 
certain other benefitR from his estate. 
Since she is incapable of making her °'m election, which is a 
personal right, her guardian cannot make an election for her. 
The guardian can merely ask tl1e court to exercise the latter's 
discretion based upon sound principles of equity, in deter-
mining what disposition s11ould be made of the testator's 
1ostate. 
(5.) (a) 'With reference to allegation 9, this defendant is 
not advised as to the exact value of the as8ets held bv the 
complainant aR guardian of the estate of Nellie "\Vliorley 
Stone and calls for strict proof thereof, but it iR lJelieved 
that these assets 1rnd a value of at least $26,000.00. The 
corpus of t110 inter vivos trust created hy Eustace B. Stone 
on April 1, 1947 for the support of Nellie "Whorley Stone Imd 
n value at the time of his death ( exclusive of the testamen-
tary addition of $20,000.00) of approximately $63,750.00. 
(b) This defendant is not advised as to the mnrnal income .. 
from the inter vivos trust estate and calls for strict proof 
of the same. This defendant is ncldsed that the two insur-
:ance policies providing for the payment of $49.20 per month 
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and $50.00 per month to Nellie ·whorley Stone, beginning with 
the death of her husband, are payable during her-
page 79 } lif ctime regardless of how long she may live .. 
This defendant admits that the income which the 
complainant receives for the benefit of Nellie Whorley Stone 
amounts to at ]east $5,000.00 per year and comes from assets 
owned absolutely by her, from Social Security payments and 
from the inter vivos trust ( exclusive of the testamentary ad-
dition of $20,000.00). 
( c) This defendant is advised that in addition to creating 
the inter vivos trust for the support of his wife and making 
certain life insurance payable to her, Eustace B. Stone by 
provision ( 3) of his will bequeathed the additional sum of 
$20,000.00 to the trustees of the inter vivos trust for the sup-
port of his wife and made that bequest a first charge upon 
his estate. If his will is not renounced, the inter vivos trust 
will be -increased by the testamentary addition of $20,000.00 
and the corpu,s will then amount to approximately $83, 750.00 .. 
The income from this trust will then increase accordingly. 
( 6.) This defendant admits that portion of allegation 10 
to the effect that there is little probability that the menta] con-
dition of Nellie "Whorley Stone will improve, and that she 
has been a patient at Lewis Gale Hospital since April 3, HJ51, 
but this def enda.nt is not advised as to the other allegations 
of said paragraph and calls for strict proof of the sanie. 
(7.) This defendant denies the allegation of paragraph 
number 11 of the bill of complaint, and avers that under either 
of the Plans set forth in the answer of the Trustees of the 
Baptist Orphanage of Virginia adequate funds will be pro-
vided for the proper support and maintenance of Nellie 
Whorley Stone. 
(8.) For the reasons set forth in paragraph ( 4) of this 
answer, this defendant denies allegation 12 of the bill of com-
plaint to the effect that Nellie Whorley Stone has 
pag·e 80 ~ absolute and paramount rights in her husband's 
estate by renouncing his will. 
(9) (a) ·with reference to allegations 13 and 14 of the bill 
of complaint, this defendant admits that if Nellie "Whorley 
Stone were mentally competent, she, in her discretion, could 
determine whether to renounce her lmsband 's will or to take 
under it. This right of election, however, is personal to her 
and cannot be exercised by her guardian. This is. recognized 
by allegation 14 of the bill of complaint. 
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(b) Neither can her guardian demand renunciation in a 
court proceeding. This is also recognized by allegation 15 
of the bill of complaint. The guardian can merely request 
the court in the exercise of the court's sound discretion, based 
npon equitable principles, to determine what action should be 
taken under the facts of the particular case. 
(c) In exercising· its discretion, the court will be g·uided by 
the following principles of law: 
(1) The right to dispose of one's estate in accordance with 
his own wishes is a sacred right which a court of equity will 
not disregard or destroy. 
(2) The sole reason for giving a widow the right to re-
nounce her husband's will is to insure adequate provision for 
her maintenance and support. 
(3) The matter of enriching the widow's estate and passing 
something to her kinspeople has no place in the chancellor's 
consideration. 
( 4) The kinspeople of the widow have no claim on the es-
tate of her husband. 
( 5) The fact that a mentally incompetent widow has no 
need for money except to provide for her maintenance and 
comfort may be considered. 
(6) After making adequate provision for the maintenance 
and comfort of an incompetent widow, the court should en-
deavor to dispose of the residue of the husband's estate in 
accordance with the te;:;tamentary intent. 
page 81 ~ (10.) (a) ·with respect to allegations 16, 17 and 
18 of said bill of complaint, this def.endant is not 
informed and hence demands strict proof thereof. 
(b) That this defendant is the Sam W. Stone mentioned 
in allegation number 19 of the bill of complaint; that he is 
advised and avers that under the terms of said trust, if he 
should predecease Nellie Whorley Stone, his heirs would be 
determined as of the date of the death of Nellie Whorley 
Stone; that if he survived Nellie Whorley Stone, his heirs 
would be determined as of the date of his death; that if said 
trust estate consisted entirely of personalty that his heirs 
should be determined according to the statute of distribution, 
and that if he should die this day his such heirs would be his 
widow and three children, whose names and addresses are 
respectively as follow.a: 
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Wife: Marguerite Stone 
Three 
3000 Venice Boulevard 
Oklahoma City, Oklahoma 
Children: 
lst-N elsine Stone Gack 
3000 Venice Boulevard 
Oklahoma City, Oklahoma 
2nd-Jeannette Stone Buckley 
1856 Lynn Lane 
Falls Church, Virginia 
3rd-Sam 1V. Stone, 
300 Venice Boulevard 
Oklahoma City, Oklahoma 
(11.) That this defendant desires, believes and avers that 
the testamentary intent and provisions of the will of Eustace 
B. Stone, the testator, should be carried out and the said will 
should not be renounced on behalf of the widow, Nellie Wbor-
Jey Stone; that this defendant is advised that the last four 
legatees, including the residuary legatee, under said will are · 
in accord with such desires and beliefs; that this defendant 
believes and avers that either of the Plans as 
page 82 ~ offered and set forth in said answer of the Trus-
tees of the Baptist Orphanage of Virginia, rather 
than renunciation of said will on behalf of said widow, will 
more adequately provide for the maintenance, support and 
comfort of said widow, than would a renunciation on behalf 
of said widow, and either of such Plans will carrv out the 
testamentary intent of Eustace B. Stone, the testator. 
This defendant prefers that Plan 2, as outlined in said 
Answer of the Trustees of the Baptist Orphanage of Vir-
ginia, be adopted by the court, as it will insure that he or his 
heirs will receive that portion of the income and/or corpus 
of the trust estate which the testator desired him, her or them 
to have and receive. 
(12.) That this defendant believes and avers that the spe-
cific prayers of the bill of complaint designated B and J 
should be denied, and that the other prayers contained in 
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Received and filed Mar. 15, 1952. 
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ANSWER OF EUGENIA STONE. 
( Sometimes Known as Eugenia Stone). 
Eugenia W. Stone, sometimes hereinafter referred to as 
"'this defendant", for answer to the bill of complaint ex-
11ibited against the defendants, alleges that: 
(1) Eug·enia vV. Stone is a legatee under provision (8) 
of the will of Eustace B. Stone, as more fully appears from 
Exhibit ''A" attached to the bill of complaint. 
(2) This defendant admits allegation 1 of the complaint. 
(3) This defendant believes allegations 2, 3, 4 and 5 of the 
complaint to be correct. 
( 4) This defendant admits allegations 7 and 8 of the com-
plaint to the effect that Nellie Whorley Stone is physically 
n:nd mentally incapable of managing her estate and therefore 
is not in position to elect whether she will take under the 
provisions of her ]ms band's will or wl1ether she will renounce 
the will and take her rights in his estate as provided by law. 
Because of her mental and physical condition, this 
page 84} defendant denies allegation 6 of the complaint to 
tl10 effect that Nellie Whorley Stone has the ab-
solute and paramount right, by renouncing her husband's 
will, to receive certain other benefits from his estate. Since 
she is incapable of making her own election, which is a per-
Ronal right, her guardian cannot make an election for her. 
The guardian can merely ask the court to exercise the latter's 
discretion based upon sound principles of equity, in deter-
mining what disposition should be made of the testator's 
estate. 
(5) (a) With reference to allegation 9, this defendant is 
not advised as to the exact value of the assets held by the 
<'omplaimmt as guardian of the estate of Nellie ·whorley 
Stone ancl ca1ls for strict proof thereof, but it is believed that 
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these assets had a value of at least $26,000. The corpus of the 
·inter vivos trust created by Eustace B. Stone on April 1, 1947 
for the support of Nellie Who1·ley Stone had a. value at the: 
time of his death ( exclusive of the testamentary addition of 
$20,000.00 of approximately $63,750. 
(b) It was expected that the $63,750. corpus would produce: 
an annual income of at least $2,760. This defendant believes 
that the two insurance policies providing for the payment of 
$49.20 per month and $50.00 per month to Nellie Whorley 
Stone, beginning with the death of her husband, are payable 
during her lifetime regardless of how long she may live .. 
This defendant admits that the income which the complainant 
receives for the benefit of Nellie "Whorley Stone amounts to 
at least $5,000. per year and comes from assets owned abso-
lutely by her, from Social Security payments and from the 
inter vivas trust ( exclusive of the testamentary addition of 
$20,000). 
p~ge 85 } ( c) In addition to creating the inter vivos trust 
for the support of his wife and making certain life 
insurance payable to her, Eustace B. Stone by provision (3) 
of his will bequeathed the additional sum of $20,000 to the 
trnstees of the inter vivas trust for the support of his wife 
and made that bequest a first charge upon his estate. If his 
will is not renounced, the i1iter vivos trust will be increased by 
the testamentary addition of $20,000 and the corpus will then 
amount to approximately $83,750. The income from this trust 
will then increase accordingly. 
(6) This defendant admits that portion of allegation 10 to 
the effect that there is little probability that the mental con-
dition of Nellie Whorley Stone will improve, and that she 
has been a patient at Lewis Gale Hospital since .April 3, 195L 
(7) This defendant denies allegation 11 of the complaint 
and avers that under the plans hereinafter set forth in (12) 
and (13), adequate funds will be provided for the proper 
maintenance and support of Nellie ·whorley Stone. 
(8) For the reasons set forth in paragraph ( 4) of this 
answer, this defendant denies allegation 12 to the effect that 
Nellie \Thorley Stone has absolute and paramount rights in 
her husband's estate by renouncing his will. 
(9) (a) ·with reference to allegations 13 and 14, this de-
fendant admits that if Nellie Whorley Stone was mentally 
competent, she, in her discretion, could determine whether to 
renounce her husband's will or to take under it. This right 
of election, however, is personal to her and cannot be ex-
ercised by her guardian. This is recognized by ~negation 1-f 
of the complaint. 
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page 86 ~ (b) Neither can her guardian demand renuncia-
tion in a court proceeding. This is also recognized 
by allegation 15 of the complaint. The guardian can merely 
request the court in the exercise of the court's sound dis-
cretion, based upon equitable principles, to determine what 
action should be taken under the facts of the particular case. 
( c) In exercising- its discretion the court will be guided by 
the following principles of law: 
(1) The right to dispose of one's estate in accordance with 
his own wishes is a sacred right which a court of equity will 
not disregard or destroy. 
(2) Tho sole reason for giving a. widow the right to re-
nounce her husband's will is to insure adequate provision for 
her maintenance and support. 
(3) The matter of enriching the widow's estate and passing 
8omethiug to her kinspcople has no place in the chancellor's 
eonsidera tion. 
( 4) The kinspeople of the widow have no claim on the es-
tate of her husband. 
( 5) The fact that a mentally incompetent widow has no 
need for money except to provide for her maintenance and 
eomfort may be considered. 
( 6.) After making adequate provision for the maintenance 
and comfort of an incompetent widow, the court should en-
<1eavor to dispose of the residue of the husband's estate in 
accordance with the testamentary intent. 
(10) "With respcet to allegations 16, 17, 18 and 19, this de-
fendant is not informed and hence demands strict proof. 
(11) (a) This defendant, as a .. legatee under provision (8) 
of the will of Eustace B. Stone, would receive the full amount 
of her legacy, $15,000., if the will is not renounced. 
page 87 }- Notwithstanding that fact, it is the position of this 
defendant that Eustace B. Stone intended to make 
acleouate provision for the maintenance, support and welfare 
of Nellie "\Yhorlcy Stone, and if he failed to do so, then this 
court sl10uld make adequate provision for her, even though 
it means that this defendant may receive no part of the 
legacy bequeathed to her under provision (8) of the will of 
Eustace B. Stone. This defendant believes, however, that 
if nll of the legacy which she would have received under the 
will is not needed for the maintenance, support and welfare 
of Nellie Whorley Stone, then that portion of said legacy 
which is not so needed, should go to tllis defendant in accord-
ance with the testamentary intent of Eustace B. Stone. 
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(b) It is believed that the defendants, Goodwill Industry 
and Gospel Mission of Roanoke, Incorporated, and the 
Grandin Court Baptist Church of Roanoke, Virginia, who are 
legatees immediately below this defendant and the Baptist 
Orphanage as residuary legatee and devisee, are in accord, 
with reference to the property bequeathed to them, with the · 
thoughts of this defendant as described in paragraph (a) 
hereof. 
(c) On the basis of the guardian's own figures, the per-
sonal property after the payment of all funeral expenses, 
debts, and charges of administration, will amount to approxi-
mately $219,400. If the guardian is permitted to renounce 
the will, it would receive one-half of that amount, or $109,700 
from the personal estate, and $1,155.83 as the commuted value 
of dower in the real estate valued at $13,500. In other words, 
if the guardian's contention is sustained, it would receive as 
guardian of Nellie ,v110rlcy Stone the sum of approximately 
$110,855.83. In the event the will is renounced, however, 
the inter 1;ivos trust of $63,750 would not be in-
page 88 ~ creased by the testamentary addition of $20,000 
under provision (3) of the will. 
( cl) Instead of renouncing the will, this defendant as a 
legatee named in provision (8) of the will of Eustace B. Stone 
suggests to the court that under either one of the two plans 
hereinafter set forth the court can more adequately provide 
for the maintenance, support and comfort of Nellie vVhorley 
Stone than would be true if her husband's will is renounced 
and at the same time the court can carry out the testamentary 
intent of Eustace B. Stone with reference to that part of his 
estate which is not needed for the maintenance, support and 
welfare of Nellie ,~vhorley Stone. 
PLAN NUMBER 1. 
(12) (a) For Plan Number 1, this defendant suggests that, 
instead of renouncing the will, the inter vivos trust of $63,750 
l?e increased by the testamentary addition of $20,000 in ac-
cordance with provision (3) of the will. The bequests to the 
legatees beginning with this defendant (provision (4) of will) 
through Sam 1V. Stone (first part of provision (8) in the 
additional amount of $83,000 will then be paid. Deducting 
these bequests, which total $103,000, from the surplus per-
sonal property of $219,400 leaves $116,400 of personalty. 
If the will is not renounced, this personalty valued at $116,400 
and the realty valued at $13,500, or p1·operty with a total 
value of $129,900, would normally go to this defendant, Good-
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will Industry and Gospel Mission of Roanoke, Incorporated, 
Grandin Court Baptist Church of Roanoke, Virginia, and the 
Baptist Orphanage, in that order, under provisions (8), (9) 
and (10) of the will. But by agreement of these four defend-
ants tl1is property, valued at $129,900, would be used to supple-
ment the funds for the maintenance, support and 
])age 89 } welfare of Nellie Whorley Stone as more fully 
hereinafter appears. 
(b) Under Plan Number 1, the guardian of Nellie vVbor-
]ey Stone would have her individually owned property, valued 
:at approximately $26,000, $99.20 per month from the life in-
surance companies, and the inter vivos trust of $63,750, in-
creased to $83,750 by the testamentary addition of $20,000. 
As her income was approximately $5,000 per year without the 
testamentary addition of $20,000 to the inter vivos trust, it is 
apparent that with that addition the income should be sub-
stantially in excess of $5,000. 
( c) To furnish additional funds for the maintenance, sup-
port and welfare of Nellie Whorley Stone, this defendant 
agrees that the legacy which would otherwise go to her under 
the will shall be held by The Coloninl-American National Bank 
of Roanoke as trustee, and it is understood that the Good-
will Industry and Gospel :Mission of Roanoke, Incorporated, 
nnd the Grandin Court Baptist Church of Roanoke, Virgihia 
and the Baptist Orphanage will likewise agree that the pro-
perty which otherwise would go to them shall be held by The 
Colonial-American National Bank of Roanoke as trustee. The 
income from this property valued at $129,900 would then be 
used by agreement of these four defendants to supplement 
the income from all other sources for the maintenance, sup-
port and welfare of Nellie ·whorley .Stone. 
( cl) If the income of the guardian from the property owned 
by Nellie Whorley Stone, from Social Security benefits, from 
the inter vi1Jos trust and from other sources, as !=mpplemented 
by the income from the special trust fund of 
page 90 ~ $129,900 created by agreement of these four de-
fendants, is insufficient for the proper mainte-
nance, support and ·welfare of the said Nellie ·whorley 
Stone, these defendants suggest that it would be in keeping-
with the wishes of Eustace B. Stone that the corpus of the 
property owned by his widow, Nrllie "Whorley Stone, be first 
exhausted, and that the corpus of the ·inter vivo.c; trust be next 
exhausted. In the event those sources did not provide ade-
quate funds for tl1e proper maintenance, support and wel-
fare of Nellie Whorley Stone, then the corpus from the spec-
ial trust fund of $129,900 would he used, taking first that por-
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f.ion which would otherwise go to the Baptist Orphanage,. 
then that portion which would otherwise go to the Grandin 
Court Baptist Church of Roanoke, Virginia, then that portion 
which would otherwise go to the Goodwill Industry and Gospel 
Mission of Roanoke, Incorporated, and finally, that portion 
which would otherwise go to this defendant. 
(e) This def eudant believes that Plan Number 1, concurred 
in by the other three defendants, should commend itself to 
the court as adequately providing for the m.aintenance, sup-
rort and ·welfare of Nellie "\Vhorley .Stone, and at the same-
time as carrying out the testamentary intent of Eustace B. 
Stone insofar as any property not used for the maintenance, 
support and welfare is concerned. Instead of making avail-
able the additional sum of $110,855.83 for the guardian of 
Nellie "\Yhorley Stone, as would be true in the case of re-
nunciation of the will, actually there will be available for her 
maintenance, support and welfare the additional sum of 
$129,900 an<l the inf:er v-ivos trust would contain the $20,000 
testamentary addition w11ich it would not have in the event 
of renunciation. This defendant is definitely 
page 91 ~ of the opinion that the court should adopt Plan 
Number 1 because it would adequately provide 
for the maintenance, support and welfare of Nefilie-
"\i\7110rley Stone and it would also carry out the wishes 
of Eustace B. Stone, both ns tesfator and as the creator of 
the trust for his widow, Nellie Whorley Stone. However, if 
the court is of the contrary op-inion, then this defendant here-
with submits her alternative plan known as "Plan Number 
c;p, 
.;J • 
PLAN NUMBER Z. 
(13) Under Plan Number 2, the guardian would hold the 
same property as under Plan Number 1 which is described 
in (12) (b) hereof. The four named defendants agree that 
the special trust fund of $129,900 shall be created by them as 
in Plan Number l. They also agree that the income from that 
special trust fund shaU be used to supplement the income of 
the guardian as aforesaid. They further agree that in the 
event it becomes necessary to use any corpus for the mainte-
. nance, support and welfare of N eIHe "\Vhorl~y Stone, then the 
corpus of the special trust of $129,900 shall he used first by 
taking first that portion whfoh would otherwise go to the Bap-
tist Orphanage, then that portion which would otherwise go to 
the Grandin Court Baptist Church of Roanoke, Virginia, then 
that portion which would otherwise go to the Goodwill In-
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f~ustry and Gosp~l Miss~on of Roanoke, Incorporated, and 
fmally, that port10n which would otherwise go to this de-
fendant. Under Plan Number 2 the corpus of the property 
individually owned by Nellie ·Whorley Stone ,vould be next 
used, and finally, the corpus of the inter vivos trust of $83,-
750 would he used for her support. Plan Number 
page 92 ~ 2 would otherwise give N eJlie ,Vhorley Stone more 
protection than she would have in the event of re-
nunciation of the will and at the same time would permit the 
carrying out of of the testamentary intent with respect to any 
property not used for the support of Nellie ,vhorley Stone. 
Respectfully, 
page 93 r 
Received and filed 3/15/52. 
EUGENIA vV. STONE 
By Counsel. 
W.G.AMMEN. 
-ANSWER OF THE TRUSTEES OF' THE- BAPTIST 
ORPHANAGE OF VIRGINIA. 
The Trustees of the Baptist Orphanage of Virginia, some-
times hereinafter ref erred to as '' the Baptist Orphanage'' 
nncl sometimes as "this defendant", for answer to the bill 
of complaint exhibited against the defendants, allege that: 
(1) The Baptist Orpl1anage is the residuary legatee and 
devisce under provision ( 10) of the will of Eustace B. Stone,' 
as more fully appears from Exhibit "A" attached to the bill 
of complaint. 
(2) This defendant admits allegation 1 of the complaint. 
(3) This defendant believes allegations 2, 3, 4 and 5 of the 
complaint to be correct. 
(4) This defendant admits allegations 7 and 8 of the com-
plaint to the effect that Nellie ·whorley Stone is physically 
and mentally incapable of managing her estate and therefore 
is not in position to elect whether she will take under the pro-
visions of her husband's will or whether she will renounce the 
will and take her rights in his estate as provided by law. Be-
cause of her mental and physical condition, this 
page 94 ~ defendant denies allegation 6 of the omplaint to 
the effect that Nellie Whorley Stone has the abso-
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lute and paramount right, by renouncing her husband's will, 
to receive certain other benefits from his estate. Since she 
is incapable of making her own election, which is a personal 
rig·ht, her guardian cannot make an election for her. The 
guardian can merely ask the court to exercise the latter's dis-
cretion based upon so11nd principles of equity, in determining 
what disposition should be made of the testator's estate. 
(5) (a) With referene to allegation 9, this defendant is not 
advised as to the exact value of the assets held by the com-
plainant as guardian of the estate of Nellie Whorley Stone 
and calls for strict proof thereof, but it is believed that these 
assets had a value of at least $26,000. The corpus of the in.ter 
vivos trust created by Eustace B. Stone on April 1, 1947 for 
the support of Nellie ·whorley Stone bad a value at the time 
of his death ( exclusive of the testamentary addition of $20,-
000) of approximately $63,750. 
(b) It was expected that the $63,750 corpus would produce 
an annual income of at least $2,760. This defendant believes 
that the two insurance policies providing for the payment of 
$49.20 per month and $50.00 per month to Nellie Whorley· 
Stone, beginning· with the death of her husband, are payable 
during· her lifetime regardless of how long she may live. This 
defendant admits that the income which the complainant re-
ceives for the benefit of Nellie ·whorley Stone amounts to at 
least $5,000 per year and comes from assets owned absolutely 
by her, from Social Security payments and from the inter 
vivos trust ( exclusive of the testamentary addition of $20,-
000). 
page 95 ~ (c) In addition to creating· the inter vivos trust 
for the support of his wife and making certain life 
insurance payable to her, Eustace B. Stone by provision (3) 
of his will bequeathed the additional sum of $20,000 to the 
trustees of the inter vivos trust for the support of his wife 
and made that bequest a first cl1arge upon his estate. If his 
will is not renounced, the inier vivos trust will be increased by 
the testamentary addition of $20,000 and the corpus will then 
amount to approximately $83,750. The income from this trust 
will then increase accordingly. 
(6) This defendant admits that portion of allegation 10 to ·,,_ 
the effect that there is little probability that the mental condi-
tion of Nellie Whorley Stone will improve, and that she has 
been a patient at Lewis Gale Hospital since April 3, 1951. 
(7) Tbis defendant denies allegation 11 of the complaint 
and avers that under the plans hereinafter set forth in (12) 
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:and (13), adequate funds will be pl'o\iided for the proper 
maintenance and support of N ellio Whorley Stone. 
(8) For the reasons set forth in paragraph ( 4) of this an-
-swcr, this defendant denies allegation 12 to the effect that 
Nellie ·whorley Stone has absolute and paramount rights in 
her husband's estate by renouncing- his will. 
(9) (a) With reference to allegations 13 and 14, this de-
fendant admits tbat if Nellie W110rley Stone were mentally 
· competent, she, in her discretion, could determine whether to 
l'enounce her husband's will or to take under it. This right of 
·election, however, is personal to her and cannot be exercised 
by her guardian. This is recog11ized by allegation 14 of the 
complaint. 
page 96 } (b) Neither can her guardian demand renuncia-
tion in a court proceeding-. This is also recognized 
by allegation 15 of the complaint. The guardian can merely 
request the court in the exercise of the court's sound discre-
tion, based upon equitable principles, to determine what ac-
tion should he taken under the facts of the particular case. 
( c) In exercising· its discretion the court will be p;uided by 
the following principles of law: 
(1) The right to dispose of one's estate in accordance with 
his own wishes is a sacred right which a court of equity will 
not disregard or destroy. 
(2) The sole reason for giving a widow the right to re-
nounce her husband's will is to insure adequate provision for 
her maintenance and support. 
(3) The matter of enriching· the widow's estate and pass-
ing something to her kinspeople has no place in the chancel-
lor's consideration. 
( 4) The kinspeoplc of the widow have no claim on the 
estate of her husband. 
(5) The fact that a mentally incompetent widow has no 
need for money except to provide for her maintenance and 
comfort may be considered. 
(6) Aftei· making adequate nrovision for the maintenance 
and comfort of an incompetent widow, the court should en-
deavor to dispose of the residue of the husband's estate in 
accordance with the testamentary intent. 
(10) With respect to allegations 16, 17, 18 and rn, this de-
fendant is not informed and hence demanfh strict proof. 
(11) (a) The Baptist Orphanage, which is an eleemosy-
nary institution, and residuary leg·atee and devisec under. the 
will of Eustace B. Stone, would receive on the basis of the 
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figures used by the guardian, a sum in excess of 
page 97 ~ $100,000 if the will is not renounced. N otwith-
standing that fact, it is th~ position of the Baptist 
Orphanage that Eustace B. Stone intended to, make adequate· 
provision for the maintenance, support and welfare of Nellie· 
Whorley Stone, and if lie failed to do so, then this Court 
should make adequate provision for her, even though it me-ans; 
that the Baptist Orphanage receives nothing as residuary 
legatee and devisec. This defc11elant believes, howeveF~ that 
if all the property which it otherwis would have received un-
der the will is not needed for the maintenance, support and 
welfare of N cllie \Vl10rley Stone, then that portion of said 
property which is not so needed, should g·o to the Baptist Or-
phanag·e in accordance with the testamentary intent of" 
Eustace B. Stone. 
(b) It is believed tlrnt tI10 defendants, Eugenia W. Stone,. 
Goodwill Industry and Gospel :Mission of Roanoke, Incorpo-
rated, and the Grandin Court Baptist Church of Roanoke, Vir-
ginia, who are legatees immediately above the Baptist Or-
phanage as residuary legatee and devisee, are in accord, with 
refereuce Io the property bequeathed to them, with the-
thoughts of the Baptist 0111hanagc as described in paragraph 
(a) hereof. 
( c) On the basis of the gwudian 's own figures·, tI1e per:... 
sonal property after the payment of all funeral expenses,. 
debts, and charg·es of administration, will amount to approxi-
mately $219,400. If the guardian is pe11nitted to renounce-
the will, it would receive one-half of that amount, or $109,700 
from the personal estate, and $1,155.83 as the commuted value· 
of dower in tlw real estate valued at $13,500. In other words,. 
if the g·uardian 's contention is sustained, it would receive as· 
guardian of Nellie W11orley Stone the sum of approximately 
$110,855.83. In tl1e event tl1e will is renounced, 
pag·c 98 ~ Iiowevcr, the inter vivO's tmst of $63,750 would not 
be increased by tiie testamentary addition of $20,-
000 under provision (3) of tile will. 
( cl) Instead of renouncing· the wilI, the Baptist Orphanage 
as residuary legatee and devisee suggests to tlle com-t that 
under either one of the two plans I1ereinafter set forth the 
court can more adequately provide for tl1e maintenance, sup-
port and comfort of Nellie WI1orley Stone than would be true 
if her husband's will is renounced and at the same time the 
court can carry out tlie testamentary intent of Eustace B. 
Stone with reference to tliat part· of his estate which is not 
needed for the maintenance, support and welfare of Nellie 
Whorley Stone. 
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PLAN NUMBER 1. 
(12 (a)· For Plan Number 1, the Baptist Orphanage sug-
gests that, instead of renouncing the will, the inter vivos trust 
of $63,750 be increased by the testamentary addition of $20,-
000 in accordance with provision (3) of the will. The bequests 
to the legatees begfoing with Eleanor Stone (provision ( 4)' of 
will) through .Sam V{. Stone (first part of provision (8)) in 
the additional amount of $83,000 will then be·paid. Deduct-
ing these bequests, which total $103,000, from the surplus per-
sonal property of $219,400 leaves $116,400 of personalty. If 
the will is not renounced, this personalty valued at $116,400 
l\nd the realty valued at $13,500, or pi"operty with a total 
value of $129,900, would normally go to Eug·enia W. Stone1 
Goodwill Industry and Gospel :Mission of R.oanoke, Incorpo-
rated, Grandin ·Court Baptist Church of Roanoke, Virginia, 
and the Baptist Orphanage, in that order, under provisions 
(8), (9) and (10) of the will. But by agreement of 
page 99 ~ these four defendants this property, valued at 
$129,900, would be used to supplement the funds 
for the maintenance, support and welfare of Nellie Whorley 
Stone as more fully hereinafter appears. 
(b) Under Plan Number 1, the guardian of Nellie Whorley 
Stone would have her individually owned property, valued at 
approximately $26.,000, $99.20 per month from the life insur-
ance companies, a11d the inter vivos trust of $63,750, increased 
to $83,750 by the testamentary addition of $20,000. As her 
income was approximately $5,000 per year without the testa-
mentary addition of $20,000 to the inter vivos trust, it is ap-
parent that with that addition the income should be substan-
tially in excess of $5,000. 
( c) To furnish additional funds for the maintenance, sup-
port and welfare of Nellie Whorley Stone, the Baptist Or-
phanage agrees that the property which would oth~rwise go 
to it under the will shall he held by The Colonial-American 
National Bank of Roanoke as trustee, and it is understood 
t11at Eugenia W. Stone, the Goodwill Industry and Gospel 
Mission of Roanoke, Incorporated, and the Grandin Court 
Baptist Church of Roanoke, Virgfoia, will likewise agree that 
the property which otherwise would go to them shall be held 
by The Colonial-American National Bank of Roanoke as trus-
tee. The income from this property valued at $129,900 would 
then be used by agreement of these four defendants to sup-
plement the income from all other sources for the mainte-
nance, support and welfare of Nellie Whorley Stone. 
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( d) If the income of the guardian from the property owned 
by Nellie Whorley Stone, from Social Security benefits, from 
the inter vivos trust and from other sources, as supplemented 
by the income from the special trust fund of 
page 100 ~ $129,900 created by agreement of these four de-
fendants, is insufficient for the proper mainte-
nance, support and welfare of the said Nellie ·whorley Stone, 
these defendants sug·gest that it would be in keeping with the 
wishes of Eustace B. Stone that the corpus of the property 
owned by his widow, Nellie Whorley Stone, be first exl1austecl, 
and that the corpus of the inter vivos trust be next exhausted. 
In the event those sources did not provide adequate funds for 
the proper maintenance, support and welfare of Nellie 
Whorley Stone, tl1en the corpus from the special trust fund 
of $129,900 would be used, taking first that portion which 
would otherwise go to the Baptist Orphanage, then that por-
tion which would otherwise go to the Grandin Court Baptist 
Church of Roanoke, Virginia, then that portion which would 
otherwise go to the Goodwill Industry and Gospel Mission 
of Roanoke, Incorporated, and finally, that portion which 
would otherwise go to Eugenia W. Stone. 
(e) This defendant believes that Plan Number 1, concurred 
in by the other three defendants, should commend itself to 
the court as adequately providing· for the maintenance, sup-
port and welfare of Nellie Whorley Stone, and at the same 
time as carrying out the testamentary intent of Eustace B. 
Stone insofar as any property not used for her maintenance, 
support and welfare is concerned. Instead of making· avail-
able the additional sum of $110,855.83 for the guardian of 
Nellie Whorley Stone, as would be true in the case of renun-
. ciation of the will, actually there will be available for her 
maintenance, support and welfare the additional sum of $129,-
900 and the inter vivos trust would contain the $20,000 testa-
mentary addition which it would not have in the 
page 101 ~ event of renunciation. This defendant is defi-
nitely of the opinion that the court should adopt 
Plan Number 1 because it would adequately provide for the 
maintenance, support and welfare of Nellie Whorley Stone and 
it would also carry out tl1e wishes of Eustace B. Stone, both 
as testator and as the creator of the trust for his widow, 
Nellie Whorley Stone. However, if the court is of the con-
trary opinion, then this defendant herewith submit~ its alter-
native plan known as ''Plan Number 2' '. 
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Dr. W. R. Whitman .. 
PLAN NUMBER 2. 
(13) Uncler Plan Number 2, the guardian would hold the 
same property as under Plan Number 1 which is described in 
(12) (b) hereof. The four named defendants agree that the 
-special trust fund of $129,900 shall be created by them as in 
Plan Number 1. They also ap;ree that the income from that 
·special trust fund shall be used to supplement the income of 
the guardian as aforesaid. They further agree that in the 
-event it becomes necessary to use any corpus for the main-
tenance, support and welfare of Nellie Whorley Stone, then 
the corpus of the special trust of $129,900 shall be used first 
by taking nrst tl1a t portion which would otherwise go to the 
· Baptist Orphanage, then that portion which would otherwise 
go to the Grandin Court Baptist Church of Roanoke, Virginia, 
then that portion which would otherwise go to the Goodwill 
Industry and Gospel Mis~ion of Roanoke, Incorporated, and 
finally, that portion which would otherwise go to Eugenia W. 
:Stone. Under Plan Number 2 the corpus of the property in-
dividually owned by Nellie Whorley Stone would be next used, 
and finally, the corpus of the inter vivos trust of 
page 102} $83,750 woud be used for her support. Plan Num-
ber 2 would likewise give ·Nellie Whorley Stone 
more protection tl1an she would have in tl1e event of renuncia-
tion of the will and at the same time would permit tlle carry-
ing out of the testamentary intent with respect to any prop-
erty not used for tl1e support of Nellie Whorley Stone. 
Respectfully., 
• 
THE TRUSTEES OF THE BAPTIST 
ORPHANAGE OF VIRGINIA. 
By Counsel. 
0 • • • 
page 107} DR. W.R. WHITMAN, 
a witness of lawful age, being first duly sworn, 
deposes as follows: 
DIRECT EXAMINATION. 
Bv Mr. Smith: 
'Q. Doctor, will you please state your name and address? 
A. Dr. vV. R.. vVhitman, Lewis Gale Hospital. 
48 Supreme Court of Appears of Virginim 
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Q. Dr. Whitman, you arc a duly-
By Mr. ·walker: We will admit Dr. vVhitman's qualifica-
tions; I think I can speak for everybody. 
Q. Did you know the late Dr. Eustace B. Stone f 
A. I did for many years. 
Q. Did you know his wife, Nellie Whorley Stonet 
A. I really <lid not know her until she was admitted to tl1e-
hospHal. I have seen her in Dr. Stone's home 011 visits by 
me, but she always remained in the background; I had met 
her but really didn't know her. 
Q. Dr. Whitman, will you state when lVIrs. Stone was ad-
mitted to the Lewis Gale Hospitalf 
A. April 3, 1951. 
Q. Do you know where she was brought from f 
. A. Dr. King's Sanitarium, St. _Albans, Radford. 
Q. v\'hat was her mental condition when she was· brought 
to the Lewis Gale Hospital on April 3, 1951 ¥ · 
page 108 ~ A. Insane absolutely. 
Q. Has :Mrs. Stone remained at the Lewis Gale 
Hospital up _to the present time Y 
A. Continuously, yes. 
Q. What has been her mental condition since she has been 
at the Lewis Gale Hospital¥ 
A. The same as on admission; she does not know· anything,. 
absolutely; she does not know her own name; she does not 
know her husband is dead; she doesn't know the name of any 
of her nurses; she doesn't know my name, or anything at all; 
hopeless. 
Q. Do you have any knowledge of how long her mental 
disability has lasted t 
A. Only through her husband. He would frequently come 
by my office, we were good friends, and tell me his troubles·,. 
and the trouble so he told me was his wife was mentally off · 
and was wearing the very living life ont of him; I urged 
him-I saw she was wearing him clown, and I said there is 
no sense in the world in your keeping her at home, you ought 
to put her in an institution, so at my suggestion, he sent her 
to Dr. King's. 
Q. What is Mrs. Stone's physical condition and her con-
dition otherwise! 
A. Very _good; she eats well, sleeps well-quiet most of the 
time; sometimes antagonistic, which is typical.. 
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page 109 ~ CROSS EXAMINATION. 
By Mr. V/alker: 
Q. Dr. "'\Vhitman, as I understand your evidence, Mrs. Stone 
is insane and you consider that condition permanent, 
A. I do; and furthermore, she was under the care of com-
petent psychiatrists at Dr. King's place and they pronounced 
her as hopelessly insane, that they would not accomplish any-
thing by treatment. 
Q. You answered what I am leading up to-in other words 
nothing can be accomplished by treatment, sofar as her treat-
ment is concerned? 
A. That is right. 
Q. Just a question of care Y 
A. Absolutely. 
Q. Arc they equipped at St. Albans to take care of patients 
of this character f 
A. Yes. 
Q. How about DeJ arnette 's at Staunton? 
A. That is a state institution; it is called DeJarnette's, it 
is not a private institution at all-it is a state institution; I 
t.hink they have some arrangement where they make a mini-
mum charge, but they don't get the care there they would at 
King's. . 
Q. That, however, is a recognized institution, DeJ arnette 's, 
is it notf 
page 110 ~ A. Yes, is is like Marion is up here, it is a state 
institution. 
Q. But it is my understanding that in the private part of 
DeJ arnette 's Sanitarium they are equipped to look after 
patients and can give them twenty-four hour nursing serv-
ices if it is needed; are you familiar with that? 
A. They w·oulcl have to employ practical nurses or special 
nurses, 0110 or the other; they are not equipped there to give 
an ordinary patient twenty-four l1our service. 
Q. As I understand this woman here needs somebody to 
look after her twenty-four hours a dayY 
A. That is right, absolutely helpless. 
Q. But a practical nurse could do that, could she not? 
A. Yes, if you can get them. 
Q. She was brought to Le,,1is Gale Hospital from St. 
Albans, I believe, after she had fallen and broken her hip, was 
she not? 
A. Yes. 
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Q. And as a matter of fact, she had another recent accident 
and broke the other hip at Lewis Gale, isn't that true? 
A. Yes, sometime in February, after I left; she was sitting 
in a chair, she had nurses around the clock, and this nurse 
suddenly became nauseated, had to go across the hall to up-
chuck and she did not have time to call someone 
page 111 ~ in and in her absence she either slipped out of 
the chair or got up, one-I don't know-but she 
slipped and broke the other hip. 
Q. She has had graduate nurses looking after her ever 
since? 
A. Yes. 
Q. And while her nurse walked out of the room she slipped 
and fell, or in some way fractured the other hip? 
A. Yes, that has been nailed and she is doing all right. 
By Mr. Walker: I.think that is all. 
RE-DIRECT EXAMINATION. 
By Mr. Smith: 
Q. I just have one other question; Dr. Whitman, isn't it 
true that Dr. Stone, before he died, had his wife brought to 
Lewis Gale from .st. Albans? 
A. Yes. 
Q. In other words, he put her in Lewis Gale T 
A. Yes, ~e had her brought down here. 
RE-CROSS EXAMINATION. 
By Mr. Walker: 
Q. She was brought there, as I understand it, after she 
had broken her hip and was brought to Lewis Gale in order 
that the hip could be repaired? 
page 112 ~ A. That is right. 
By Mr. Walker: I think that is all. 
By Dr. Whitman: I have records here from my Adminis-
trator about the relative costs of practical nurses or graduate 
nurses; if you want it, you can have it. 
By Mr. Walker: ·what is that, Doctor-what does it show! 
A. The private nurses cost $10.00 a day each, plus their 
board; board for nurses in hospital runs $1.50 and for the 
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.three nurses would be $4.50. Tht total cost of hospitalization 
nursing, graduate nurses and board, runs to $16,440.00 a year, 
·and the practfoal nurse runs $13,702.50. 
Q. I didn't catch the first figure? 
.A. $16,440.00. 
Q. You said if practical · nurses are used would be $13,-
702.50? 
A. That i~ right; that is Mr. Altizer 's figures on it. 
Q. ·what do the practical nurses that work at Lewis Gale 
get? 
A. $7.50 a day. 
Q. Three a day for work on eight-hour basis, also 1 
A. Yes. 
By l\fr. Smith: 
Q. That would not include other incidental ex-
page l13 } penses that she might have, such as medical ex-
penses? 
A. No. 
Q. And exp~nses of attending physician Y 
A. No; she has practically needed little or no medication, 
you know .. 
• • ·• 
MR. JOHN B. COCKE, JR., 
11 witness of lawful age, being frist duly sworn, deposes as 
follows: 
DIRECT EXAMINATION. 
Bv Mr. Smith: 
•'Q. Wil1 you please state your name and address? 
A. John B. Cocke, Jr., First National Exchange Bank, 
Roanoke. 
Q. What is your position in the bank, Mr. Cocke T 
A. Assistant Trust Officer. 
Q. Mr. Cocke, was the First National Exchange Bank of 
Roanoke appointed Guardian oi the estate of 
page 114 ~ Nellie Whorley Stone? 
By Mr. Hughson: W c waive that. 
A. It was. 
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Q. °\Vill you file this order as Exhibit #1 with your evi-
dencef 
A. Yes. 
(Order rcfcnctl to is filed, marked Cocke Exhibit #-1) 
Q. Mr. Cocke, do you have a certified copy of what pur-
ports to be the marriage license of Eustace B. Stone and Nellie 
"Whorley Stone f 
Q. ·wm you please file that as Exhibit #2 with your evi-
dence¥ 
A. Yes. 
(1\farriage license referred to is filed marked Cocke Ex-
hibit #2) 
Q. Have you examined that certified copy of the marriage 
license? 
A. I have. 
Q. From the informat.ion on tliat marriage license have you 
computed the age of Mrs. Nellie ·w1iorley Stone at the time of 
husband's death on April 17, 195H 
page 115 ~ A. I have. 
Q. "\Vhat did you compute her age to be 1 
A. Seventy-five years. 
Q. Ivir. Cocke, in tlie bill it was alleged she was seventy-six 
years of age at the time of her husband's death. Was that 
an error on the part of the plaintiff 0/ 
A. Apparently; we discovered that man-iage eertificate and 
that is the basis of this statement. 
Q. The statement of her being seventy-five at the time of 
her husband's death f 
A. At the time of her husband's death, that is right. 
Q. Have you computed her commuted dower interest in her 
husband's real estate, based on age seventy-five at the time 
of her husband's death? 
A. I have. 
Q. ·what did you compute that to bef 
A. $1216.35; computation is one-third of $13,500, times 
5%, times 5.406. 
Q. Mr. Cocke, will you please describe generally the prin-
cipal assetS' belonging to Nellie "Whorley Stone which you 
have received as her Guardian? 
A. Generally, you memi_ the total value Y 
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Q. Well, break it down, not individual items, but as to types 
of items, such as stocks, bonds, cash. etc. 
. A. At the time of my qualification, she had 
page 116 ~ $18,600 maturity value of Series E. Bonds. 
Q ... What was the then value? 
A.. The then redemption value was $15,859.00. · She had 
Rtocks that had a market value of slightly over $8,000; a note 
of the Vinton Building & Loan Association, $1,000; household 
furniture and furnishings which ·we later sold for $1483.50; 
savings account, Mountain Trust, $2,000; checking account 
there $1047.95; and she had two annuities that matured at Dr. 
Stone's death. 
Q. Before you describe the annuities, I understand that the 
.household belongings were sold after the bill was filed f 
A. That is right. 
Q. ·what is the total amount of the assets besides the in-
surance policies that you have received? 
A. VI c have re-estimated that value; it is $29,696.95. 
Q. That figure, l\fr. Cocke, should be used instead of the 
$26,000 that you allege in the bill? 
A. In the bill, yes. 
Q. I believe you stated that yon received two insurance 
policies which matured at Dr. Stone's death. -wm you gen. 
erallv describe those 1 
A." One was The Travelers Insurance Co. contract that, be-
ginning with Dr. Stone's death, pays $50.00 per month for 240 
months certain. The other Pacific Mutual-
page 117 ~ Q. Let's stick to the first one-what happens 
to the unpaid part of the 240 payment certain, in 
the event of Nellie "Whorley Stone's death prior to receiving 
the 240 payments 1 
A. The unpaid installments are to be paid to Sam "Whitt 
Stone and J arnes Leland Stone, brothers of the insured, in 
equal shares. 
Q. Mr. Cocke, will you describe the other policy? 
A. The other policy is Pacific Mutual Life Insurance Co. 
policy, payable in monthly installments, beginning at Dr. 
Stone's death, of $49.20 for 120 months. 
· Q. ,vhat provision was made in the event ::Mrs. Stone 
would die prior to receiving the payment certain? 
A. It says in the eve:µ.t she was to die before the insured, 
to Myra Thomasson Hearon and Veta Draper ,Yhitaker, 
nieces of the insured, equally, or to the survivor. 
Q~ Can you gather from the policy what happens when 
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N cllie ·whorley Stone survives the insured, but dies prior to 
receiving the payments~ . 
A. Yes, I gather from this that Mrs. Hearon and Mrs. 
· "Whitaker would still receive the remaining payments, under 
the survivorsl1ip clause. 
Q. ""\iV as there some question in your mind as to whether 
it would go to those two beneficiaries or back to Dr. Stone's 
estate? 
A. Yes. 
page 118 ~ Q. Mr. Cocke, aren't there several bonds which 
you now hold which provide that upon :Mrs. Nellie 
Whorley Stone's death, the proceeds of those bonds will be 
paid to certain of her nieces 1 
A. Yes. 
Q. ·wm you please give us the amount and the beneficiary 
design a ti on of those bonds f 
A. They had U. S. Savings, Series E Bond, dated January, 
1947, registered in the name of Mrs. N e1lie vV. Stone or Mrs. 
M:yra Thomasson Hearon; and they had U. S. Savings, Series 
E Bond, dated July, 1946, registered in the name of Mrs. 
Nellie ·w. Stone, p. o. d. (payable on· death) to Mrs. Veta D. 
""\Vhitaker; and they had U. S . .Savings, Series E bond, dated 
April, 1946, registered in the name of Mrs. Nellie \Y. Stone 
or Mrs. Myra Veta Hearon. 
Q. Mr. Cocke, will you generally describe the amount of 
income that you have received from the time of your qualifi-
cation as Guardian f · 
A. ,v e received interest in the amount of $35.38; dividends 
$322.30; payments from annuities $1190.40; social security 
payments $235.00; E. B. Stone trust $2465.09; miscellaneous 
items $28.23-total $4,276.40. 
By Mr. "V\7alker: \Vhat period does that cover? 
By Mr. Cocke: That is from the date of our qualification, 
May 11, 1951, to March 22, 1952. 
page 119 r Q. J.\fr. Cocke, what was done ·with this income f 
A. It has been spent almost entirely for her 
maintenance and support There is a balance in that account 
of $15.64; the rest of it, the $4260. 76, has been spent for her 
maintenance and support. 
B-v Mr. Fox: I didn't get that? By Mr. Cocke: There is a balance in the income account 
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·of $15.64; the difference of $4260.76 was spent for her main-
tenance and support. 
Q. In addition to the use of this income for the support of 
Mrs. Stone, have you been required to use principal assets 
to provide for her maintenance and care 1 
A. Yes. 
Q. vYill you please state the total amount of principal assets 
that you have been required to spend for her maintenance and 
support? 
A. $20,215.45. 
Q. Approximately what period would t]iat cove1·? . 
A. From the date of our appointment, May 11, 1951, to 
March 22, 1952. 
Q. l\fr. Cocke, has the Guardian paid itself any commissions 
1011 principal or income 1 
A. No. 
Q. About what would those commissions amount to, which 
arc now due to t]rn Guardian? 
A. It would be 5 % of the income collected and 
page 120 } 5% of the principal disbursed. On the basis of 
our practice, our principal commission at this 
time would be $510. 77. 
Q. Figure your income commission 1 
A. $213.03-total $723.80. 
Q. Mr. Cocke, if you had paid to yourself· the uncollected 
accrued commission, what would l1ave been your total expendi-
tures to dato from tl1e assets which you hold as Guardian? 
A. $15,200.01-that is total expenditures. 
Q. l\Ir. Cocke, will you please state the amount of principal 
·assets which ~rou have remaining? 
A. $20,375.00. 
Q. In addition you have the two annuity policies T 
A. Yes. 
Q. l\fr. Cocke, doesn't the figure which you have just given 
include the increase of value of the U. S. E Bonds l 
A. Yes, and in addition it includes a profit which we real-
ized on the sale of some of the securities. 
Q. l\fr. Cocke, in the bill, the plaintiff asks the Court to de-
termine t110 ownership of a certain diamond solitaire ring 
which allegedly belonged to a l\frs. Veta Whitake-r. Have you 
received correspondence and talked with Mrs. vVbitaker about 
the ownership of the ring? 
A. I have. 
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Q. Did she send you a letter which she asked you to file as 
her answer in this proceeding 1 
page 121 ~ A. She did. 
Q. I ask you to file that as Exhibit 3. 
(Letter ref erred to is filgd, marked Cocke Exhibit 3 )' 
Q. Mr. Cocke, are you satisfied from this letter and your 
conversation with 1\Irs. "\'Vhitaker that the ring belonged to 
her? 
A. Iam. 
By Mr. Smith: Mr. Gregory, do you have any questions to 
ask? 
By Mr. Greg·ory: No questions. 
Q. :Mr. Cocke, will you put those two insurance policies in 
evidence w·ith the understanding that they will be immedi-
ately withdrawn, but will be available to the Court 01· to any 
of the counsel for inspection and study 1 
A. I will. 
(Policy #451985-Pacific Mutual Life Insurance Co. of 
California,-Eustace B. Stone, age 54, amount $5,000-date 
March 8, 1922-filed marked Exhibit #4) 
(Policy #427343-Thc Travelers Insurance Co., Hartford, 
Conn.-contract witli Eustace Brichforth S'tone-fiied marked 
Exhibit#5) 
page 122 ~ By !fr. Smith: That is all. 
CROSS EXAMINATION. 
By l\Ir. Hugl1son: 
Q. You hon rd Dr. ,v1iitman 's testimony that practical 
nurses were sufficient to take care of Mrs. Stone f 
A. I don't recall his making that statement; I I1eard him 
mention the practical nurses. 
Q. Did you at any time make an effort as Guardian of l\frs·r 
Stone's estate to find out whether practical nurses could be 
usedf 
A. vVe are in fact, using one practical nurse, yes, sir. 
Q. Did you make any effort to get all practical nurses and 
get the expenses down aproximately $3,000 a yeart· 
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A. Well, sir, the matter was discussed with members of 
the family and they felt in this particular situation that the 
ability and credibility of the nurses employed was very im-
portant and it is a very difficult sort of case, a very tiring 
sort of case, and it required nurses who would give absolute 
and constant attention to the patient. 
Q. So you took the relatives' opinion rather than Dr. Whit-
man's or the surgeons up there? 
A. No, sir; we had nurses who had proven their ability 
and their devotion to their duty, and we did not feel like we 
,vere in a position to experiment with any other 
page 123 } at that time. 
. Q. In other words, you consulted the graduate 
nurses rather than the doctors? 
A. No, sir; the doctors in the first place selected the nurses. 
~,rom members of the family we took their opinion as to the 
manner in which these nurses were performing. 
Q. Those arc Mrs. Stone's relatives? 
A. Yes, sir. 
Q. Did you make any effort as Guardian of Mrs. Stone to 
procure some other place that was efficient in taking care of 
her at a less expense? 
A. We inquired as to relative costs. 
Q. Where did you inquire? 
A. At St. Albans. 
Q. Any other place¥ 
A. Well, we have some information as to DeJarnette's in-
stitution. 
Q. ·was not it much less expensive? 
A. Not materially, no, sir. 
By Mr. ·walker: ,Vhich one are you speaking about, or are 
you speaking about all of them? 
A. No, St. Albans in this instance. 
Q. Wasn't St. Albans approximately $3,000 or $4,000 less 
than Lewis Gale? 
A. As I recall, and I am speaking· from mem-
page 124 ~ ory now, sir, it was approximately $250.00 a 
month less expensive, giving the same attention 
· that she is receiving now at Lewis Gale. 
Q. Did you find from St. Albans that they could have prac-
tical nurses up there and take care of her efficiently Y 
A. They suggested nurses on twelve hour shifts. I don't 
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believe that an individual was capable of giving the sort of 
attention Mrs. Stone requires twelve hours at a time. 
Q. In other words, you took your own opinion rather than 
the doctors? 
A. In that regard, yes, sir. 
Q. There was a difference of between $3,000 and $4,000 be-
tween practical nurses and gTacluate nurses f 
A. w· e didn't compute it to be that, no, sir; for the same 
quality. attention she is now receiving we dicln 't compute that 
difference. 
Q. But what we want to find out is the difference between 
graduate nurses and some of our practical nurses? 
A. I understand there is a cliff erence of $3.00 a clay between 
the current wages of graduate and practical nurses. 
Q. In other words, practical nurses are $7.00 a day for 12 
hours an_d graduate nurses $10.00 a day for 8 
page 125 ~ hours? 
A. I don't understand it that way; I under-
stand it was $7.00 a. day for 8 hours for the practical nurses. 
Q. At DeJ arnette 's it is 12 hours a day, isn't that righU 
A. I am not familiar ,vith that, sir. 
Q. You said you got information from them, from De-
Jarnette'sf 
A .. Yes, sir, I said I was speaking from memory of my in-
vestigation of tbat matter. I don't have those ftgures with 
me. 
Q. If DeJ arnette then does use 12 hour a clay nurses at 
$7.00 pe_r day, then you say you have forgotten that informa-
tion-if they said practical nurses were sufficient, would you 
admit that? 
A. I don't recall that they said practical nurses were suffi-
cient, sir. 
Q. But if they say now that practical nurses were suffi-
cient? 
A. If a competent medical doctor said something was suffi- · 
cient, I would have to take his word for it, yes, sir. 
Q. Soulcln 't St. Albans or DeJ arnettes either one, be ca-
pable of saying· that would be proper! 
By Mr. Smith: For the record I want to object to this line 
of testimony. Witness has said he would take 
page 126 ~ the testimony of a competent physician. He is 
not a competent physician, he does not know as 
to what would be or would not be competent for a si.ck per-
son-he is not in a position to know or state. 
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By Mr. Hughson: That is what I know. Each hospital evi-
,dently has a competent physician and they can tell what is 
necessary. 
By Mr. ,valker: 
Q. There is one thing I want to clear up-am I correct in 
believing that you testified that you are now using one prac-
tical nurse 1 
.A.. Yes, sir. 
Q. ·when did you get her 1 
A. I don't recall. 
Q. Approximately? 
A. I believe it was shortly after our qualification. I am not 
certain about that. 
Q. Shortly after the Bank's qualification last year? 
.A. Yes. . 
Q. She worked out satisfactorily? 
.A. Yes, sir. 
CROSS EXAMINATION. 
Bv l\Ir. Barrett: 
., Q. Will you refresh my recollection on how many Series 
E Savings bonds are in Mrs. Stone's account 
page 127 ~ from your record, exclusive of the bonds that 
have a beneficiary provision 1 -
A. They are now $15,100.00. 
Q. Maturity value? 
A. Yes. 
Q. Mr. Cocke, bas anything been done to reinvest this 
amount? Those bonds, for instance, they are accumulative, 
they dou 't pay income currently. Has anything been done 
to put those into income producing investments that would 
pay current income-over half of this amount is in accumula-
tive security7 
A. That is true, but we anticipated using this money very 
shortly unless some further provision is made for her. We 
have already spent approximately one-third of the principal 
of her estate in less than a year. The bonds are earning· at 
the rate of a little better than 2-1/20/,,. Figuring the expense 
of changing that into another form of investment, and at the 
same time keeping· the liquidity, we did not consider it wise 
to change that investment. 
Q. Do I understand then your objection bas been solely one 
of liquidity and 11ot production of income? 
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A. Not solely, but liquidity has been a primary considera-
tion. 
Q. Ratlicr than the procluction of income t 
A. Yes .. 
Q. Do yo11 have in mind taking the additional 
page 128 ~ 5'% comrnissiou on the principal of I1er accOlllnt at 
a snort date, or when do you visualize your taking 
that commission f 
A. Our policy is to take the commission on principal in an 
account of this sort as the principal is disbursed, or upon 
termination of the account. There is only one principal fee. 
Q. Of the principal that you have left-$20,375.00-$15,100' 
maturity value consists of U. S. Savinbrs Bonds,. Serie~ E, is 
that correct Y 
A. In computing the present value of the estate we did not 
use the maturity value of those bonds, but the prese11t redemp-
tion value of those bonds. 
Q. But, in other words, at least three-fourths of what you 
have left in Mrs. Stone's estate is U. S. Savings bonds,. either 
at maturity value or at present wortht 
A. That is right. 
By Mr. Barrett: That is aIL 
RE-DIRECT ~U:MINATION. 
By Mr. Smith: 
Q. Mr. Cocke, is it your understanding that Mrs. Stone was 
taken to Lewis Gale Hospital on the direction of her husband f 
A. That is my understanding-, yes, sir. 
Q. Isn't it true that she is receiving substantially the same· 
treatment and care today as she was when you became Guard-
ian last May T 
page 129 ~ A. That is true .. 
CROSS EXAMINATION. 
By Mr. Fox: 
Q. I believe she was taken there from St. Albans for medi-
cal treatment of a broken hip! 
A. St. Albans? 
Q. I believe she was taken to Lewis Gale from St. Albans 
. primarily for the purpose of medical treatment the first time· 
she broke her hip, is that correct Y 
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A. That is my understanding, but it is just second hand in-
f 01111ation. I don't know that to he a fact. 
Q. That is your understanding, though 1 
A. That is rig·ht. 
Q. I belieYe as Dr. ·w11itman said, in February, or some 
time recently, she fe]l and broke the other hip when the nurse 
was out of tho room f 
A. That is true. 
Q. That was the trained nurse that was on duty at that 
time, is that correct, 
A. I am not sure. 
Q. What is your information on it? 
A. I just can't say-I don't know which one of those nurses 
is which, to tell you the truth. 
Q. They ai·e all doing about the same work so there is not 
much difference, is there? 
A. I understand they are all satisfactory. 
page 130 ~ Q. w·as it your understanding that the hip that 
sl1e broke first that she was in the Lewis Gale 
Hospital for, healed up all right? 
A. That it had healed, but that she had not learned to walk 
again and that she was receiving some attention in an effort 
to teach her to walk again. 
page 135 ~ DR 'N. R. WHITMAN, 
a witness of lawful age, having been first duly 
sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Muse: 
Q. Dr. Whitman, I believe you have already testified in this 
case! 
A. Yes. 
Q. You 're acquainted with l\Irs. Nellie ,\Thorley Stone, and 
she is a patient at your hospital? 
A. She is; yes, sir. 
Q. Have you talked with her since she's been there t 
A. Oh, yes. 
Q. Recently¥ 
A. Even today, sir. 
Q. Even today1 
A. Yes. 
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Dr. lV. R. Whitman. 
Q. About what is her approximate age 1 
A. It was given as 77 at the time of her admission about a 
year ago; that would be 78 now. She looks every year of it. 
Q. Dr. Whitman, what is her mental and physical condi-
tion? Suppose you deal with her physical condition; what 
is her physical condition 1 
A. Why, considering her age, and the accident she's had, 
and the long hospitalization, it seems pretty good. 
Q. \¥hat accident do you refer to1 
page 136 ~ A . .She had a fracture of the hips a year ago; 
about the middle or the latter part of February; 
of the hips. 
Q. Were they different hips or the same side T 
A. No; both hips. 
Q·. In other words, both of her hips have been in au acci-
dent in the past year? 
A. Yes; both. 
Q. One about a year ago, and one more recently? 
.A. Yes; in February. 
Q. Of this year? 
A. Yes. 
Q. Is she confined to her bed¥ 
A. If she didn't have help she would be, absolutely, all the 
tim.e. The nurses have to get her out of the chair, in the bed; 
she is absolutely inert. She can't walk; would fold up. I think 
I failed to mention it now, a week ago, that she is incontinent. 
By that I mean she has no control of her bowels. 
· Q. I believe it is a fact, as I understand it, that she has with 
her nurses at all times? 
A. Oh, yes. 
Q. And that is required? 
A. .Absolutely. 
Q. And except for the assistance of the nurses and order-
lies would she be- · 
·.A. Like an animal. 
pag·e 137 ~ Q. Like an animal. Dr., in your judgment, 
what do you consider to be her life expectancy? 
By J\fr. Hazlegrove: Object to that question. The life ex-
pectancy is determined by mortality tables fixed by law. 
By Mr. ]\fuse: (continues examination) 
Q. Dr., how long do you expect her to live? 
A. I say that's the $64.00 question. It's purely a guess. 
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·-she mig·llt live a year, she migl1t live three or four years. But 
·she's got to have constant protection if she does. 
Q. Would you think four years would be the reasonable 
:maximum you could expect 1 
A. I think it would be most reasonable. Of course you 
can't tell; of course she might drop off in a few days. You 
ean't tell about that. There might be a coronary or something 
-cerebral, you know; it's impossible for us to tell 
By l\fr. Muse: That's an. 
By Mr. HazlegTov-e : No questions. 
By Mr. \'\Talker: Mr. Gregory, you 're the guardian ad 
litem; do you want to ask any questions 1 
By :Nfr. Gregory: No . 
• • • • 
page 142 } JUDGE S. L. FELLERS, 
a witness of lawful age, being first duly sworn, 
deposes :as follows: 
DIRECT EXAMINATION. 
By Mr. Muse! 
·Q. State your name, please. 
A. S. L. Fellers. 
Q. Judge Fellers, ·were you acquainted with Dr. E. B. 
Stone? 
A. Yes, sir. 
Q. How long lrnve you known him, approximately! 
A. Oh, I have known him for I would say 30 or 35 years. 
'Q. You have known him for a number of years? 
A. Number of years, yes. 
Q. I believe before you went on t.he bench you had your 
offices in tlie State & City Bank building? 
A. That is right. 
Q. V-l as that on t11e same floor of the building that Dr. 
Stone lmcl his offices 1 
A. Yes, sir. 
Q. Did you have a discussion, or did Dr. Stone have _a dis-
cussion with yon, sometime prior to his dea'th, respecting the 
general plans he had made for Mrs. Stone in the handling of 
his estate? 
By l\fr. Hazlegrove: Object to the question unless the evi-
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dencc can be corroborated; also, as preliminary to 
page 142 ~ auy suel1 question,_ the relat1011sl11p between t.he 
wuness and Dr. btoue should be deten.uined at 
the time the alleged conversation took place. 
(.J. Were you attorney for JJr. ~tone t 
ll.. l\J o, SU'. 
~. Hau you ever been attorney for him! 
A. l llacl probably-no, 11.tad uever IJeen attorney for him; 
I probaoly 11a<l done mayue au abstract or something like that 
iu years goue by-not at that time. 
l,l. 1f you had clone auythmg for him it had been years. 
previous to thaU 
iL Yes, sir. 
lJ. As a matter of fact, <lo you have any recollection of 
dorng anythmg for him f 
A. 1 lla ve 110 distinct recollectionr 
Q. Just go ahea<l and relate tue circumstances. 
F,r l\Ir. Ifazfog-i·ovr.: This line of cvicl<mce is objected to 
on the pT01mds tlrnt tlie wihicRs is not cmalifie<l; his relations 
to Dl'. St01ic lrnvr. not hecn clofonninecl ~ circnmstanccs have-
not hccn clrsrrihed. :md tllere is no avorment or any plea: fo 
c011firm tlrn evidence. 
Q. Go ahead. 
A. Sometime after I had gone on t],c benrh, I ,,rent back 
down to the buiklimr-usually kept some reeorcfa down tllere in 
my old files-met Dr. Stone, I think in the hall-
page 144 ~ he called me in his office and we talked for a while 
-primarily he was talking about federal taxes, 
etc., seemed to have on his mind his estate-and all he told me 
at tlrnt time was that lie lrnd made a trust for his wife, and 
he to1d me the amount-I don't know now whether it was 
$50.000 or $60,000-at the Colonial Bank, and, as I recall, he 
said she lrnd certain funds of lier own-whetl10r I1e had given 
it to lier, I clon 't know; talked in a general way, very general, 
and I got the impression of conrse, at that time everything-
had hcen fixed and tlrnt lie had a will-probably he did not 
at that time. 
By Mr. Hazlegrove: You said probably did or did not? 
Br the ·witness: I don't know; it was a very general con-
versation along that line. 
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Q. State from that conversation whether you inferred or 
- eoncluded from what Dr. Stone said that he and Mrs. Stone 
had discussed their affairs and this was part of the agreed 
plan between them f 
By. M:r. Hazlegrove: Question objected to on the ground 
it is asking for a conclusion or impression from the witness 
and still no confirmation of the conversation-the other party 
to the conversation being now dead, and no time having been 
fixed at which any such alleged conversation took 
page 145 } place. · 
Q. (Read by Reporter) State from that conver-
sation whether you inferred or concluded from what Dr. Stone 
said that he and Mrs. Stone had discussed their affairs and 
this was part of the agreed plan between them 1 
A. I can't recall anything definite along that line. How-
ever, I did get that very definite impression that they had 
discussed the matter. I remember him talking about his f am-
ily and his wife's family, and from the general conversation 
I very definitely came to the conclusion that they had dis-
cussed the matter. To say just exactly what it was that 
caused that, I can't. · 
Q. I believe at the time this conversation occurred, it was 
after you were out of the practice of law 1 
A. That is right. 
Q. And you have no recollection really of ever having re-
presented Dr. Stonef 
A. I have no definite recollection. 
Q. What was your purpose in being down on that floor at 
that time? 
A. My recollection is I was down there to see something 
in my old files I had there, but I very often went in Dr. 
Stone's office when we were there on the floor. 
Q. Were you and he friends Y 
A. ,Very good friends. 
Q. Would there be anything unusual about his discussing 
a matter like this f 
page 146 r A. Not at all, not at all. 
Q. °\\7 as he consulting you as an attorney or 
asking your advice? 
A. No, sir; he probably asked me a few questions about tax 
matters, something like that, which I probably could not 
answer. 
By Mr. Muse: All right, Mr. Hazlegrove. 
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CROSS EXAMINATION . 
.By Mr. Hazlegrove: 
Q. Without waiving my exceptions to the relevancy and 
admissibility of the evidence, Judge, can yon give me the ap-
proximate time that this recollected conference or conversa-
tion took place Y 
A. I would say I can't be definite at all about it, but I would 
think probably 1947 or 1948-probably-'46 or '47, somewhere 
along there. It was some little time after I went up to the 
court house and I went up there latter part of 1944. 
Q. He did not show you the trust or will he ref erred to? 
A. No, he did not. 
By Mr. Hazlegrove : That is all. 
By the Witness: I would like to state this-I have no way 
to fix the date at all, and I may be wrong. 
page 147 ~ RE-DIRECT EXAMINATION. 
By Mr. Muse: 
Q. You mean you may be wrong as to the· dates-as to the 
timeY . 
A. Yes, as to the time; I know it was after I went to the 
Court House. · 
By Mr. Hazlegrove : 
Q. When did you go to the Court House T 
A. I went in December, 1944 . 
• • • e 
K. C. QUINN, 
• 
a witness of lawful age, being first duly sworn, deposes as 
follows: 
DIRECT EXAMINATION. 
B.y Mr. Walker: 
·Q. You are Mr. K. C. Quinn, I believe! 
A. Yes, sir. 
page 148 r Q. What is your occupation? 
A. Certified Public Accountant. 
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Q. With what firm Y 
A. T. Coleman Andrews Co. 
·Q. You are a partner in that firm, are you notf 
A. Partner, yes, sir. 
Q. Did you, at my request, make certain calculations for the 
purpose of ascertaining how long a given sum of money would 
last if it were expended at various rates, various given rates, 
and with an income at various given rates! 
A. I did. 
Q. I hand you herewith what has been marked "Exhibit 
G'' and ask you if for purposes of your computation, you as-
sumed that the total corpus available was $242,000, composed 
of $20,000 of Mrs. Stone's own funds, $83,000 from the inter 
vivos trust after testamentary addition, and the balance of 
$139,000, which in general, is the residue of Dr. Stone's es-
tate after paying certain legacies set forth in Plans 1 and 2, 
and after the payment of the balance of administration ex-
penses of $10,000 7 
By Mr. Hazlegrove: If the question is on the assumption 
that this exhibit G has been filed-
By Mr. Walker: It has not. 
By Mr. Hazlegrove : We object to the question ref erring 
to an exhibit that has not been filed, and to 
])age 149 r shorten the matter, we object to the exhibit and 
anticipated evidence of the witness on the ground 
that it is irrelevant and immaterial to the issues here in-
volved. It does not make any difference how long Mrs. Stone 
may live, or how long the fun'd may last,-it would only be-
come relevant after the fund was set up, if ever. 
Q. Mr. Quinn, I will ask you if the paper I have just handed 
you, marked "Exhibit G" was prepared by you T 
A. It was. 
Q. I will ask you if the assumptions I made in the qu~stion 
I asked you a moment ago with reference to what constituted 
the $242,000-and if yQu- used that figure in making your 
calculations, was correct, 
A. That is correct. The figure of $242,000 was supplied 
by you and the computations resulting therefrom are set 
forth 'In a summary further down in the exhibit and were 
computed by me. 
Q. Does Exhibit G accurately set forth the result of the 
computations you made T 
A. It does. 
68 Supreme C'ourt or Appears of Virginia 
K. 0. Qufrin. 
Q. In other words, if the income fi·om the $242,000 
amounted to 3%%, 4% or 4112%, and $8,000 was required for 
Mrs. Stone's maintenancei then the corpus woukl 
page 150 ~ never be used t 
By ::M:r. Hazlegrove~ Is it understood my objection goes to 
this whole line of questions f 
By Mr. Walker: This whole line of questions,. yes, sir. 
A. Yes, that is. correct,. because the income on the corpus 
at the earned rates would exceed the $8,000 supposed to be re-
quired for :M:rs. Stone's support and maintenance. As a mat-
ter of fact, in making the computation, whether the require-
ments are $8,000 per year, $12,000 per year, or $16,000 per 
year=--or $20,000 per year, in each example I have figured 
the first year's requirement would come off of the $242,000 
under the theory that that money would be needed for her 
support and maintenance, and it would not earn any income-
the first year. So, an example of the $8,000 annual require-
ment, we have actually computed interest on the income, or 
$234,000, which is $242,000 less than $8,000 first year require-
ment. The same procedure has been followed at all annual 
requirement levels, so we are never actually computing in-
come on the entire $242,000. 
Q. Then I am correct in believing that if there was any 
income during the year from the $12,000, $16,000 and $20,000 
used in the various examples, which you deducted from the 
$242,000 as your beginning point, the fund would 
page 151 ~ last longer than the figures actually used in your 
e:xhlbitf 
A. That is correct, because in each instance we have worked 
under the theory that we would have to withdrmv the money 
for the coming year at the beginning of the year. That might 
or might not have to be done. If it was not necessary, then, of 
course, it would last for a longer period of time than is set 
forth in this summary. 
Q. Then as I understand your exhibit, if the annual re-
quirement for :Mrs. Stone's support was $12,000 a year, the 
fund, at the rates of 3%%, 4% and 4%% would provide for 
her for thirty years and leave snbstantial sums of money in 
excess of $12,000, irrespective of which of those rates was 
earnedt 
A. That is correct. We did not under that example, run it 
longer than thirty years because there is such a substantial 
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amount of corpus left after thirty years, it seemed unneces-
sary to run the computation for a longer period than thirty 
vears 
"' Q. And when the annual income requirement is $16,000, 
the fund would last 20, 22 and 23 years, with less than $16,000 
left over at the end of that period, is that not true Y 
A. That is right. ·we stopped the computation when the 
remainder became less than one year's requirement. 
Q. Even if the annual requirement should be 
page 152 ~ $20,000 a year, the fund would still last 15, 15 and 
16 years, with a remainder of less than $20,000 in 
eaeh instance 1 
A. That is correct. 
Q. I will ask you to file Exhibit G as part of your evidence 
in this case. 
A. I so file. 
(Exhibit so marked is filed) 
By :Mr. ,v alker : Cross examine. 
CROSS EXAMINATION. 
By Mr. Hazlegrove: 
Q. Without waiving our objections to the relevancy and ad-
missibility of this line of evidence-Mr. Quinn, in these com-
putations did you take into consideration the Trustee's com-
mission of 5% on the receipt and disbursement of income, 
and also the distribution of the principal f 
A. No, sir, I was requested just to work out the income on 
this amount of principal of $242,000. 
Q. But you know it is standard practice on the part of the 
Bankers Organization here in town, that they charge 5% on 
the income and 5% on nll distribution of principal, don't you 1 
A. I believe that is correct that most people handling 
fidiciary accounts make a charge. 
Q. "What income tax rates, state and federal, 
page 153 ~ if any, did you use in these computations 7 
A. I didn't use any income tax rates. Taxes 
and expenses have been ignored in this computation. 
Q. So, if you would take your 5 % Trustee's commissions 
and your state and federal income taxes, even at the present 
70 Supreme Court of Appeals of Virginia 
K. 0. Quinn. 
rates, these figures would be very, very materially modified, 
would not they? 
A. I would not want to testify as the extent of the modi-
fication. I think any deductions from this income would 
shorten the number of vears of life that the fund would last. 
Q. How much, Mr. Quinn, at 3%%, would be the income on 
the $242,000? 
A. You mean how much income would we receive? 
Q. Yes, sir? 
A. In the first year I figured we would have income from 
$230,000; 31h % for the first year on that amount would 
amount to $8050.00-for the first year that is 31h% on $230,-
000. 
Q. You take off your 5 % commissions on that, that is 
$402.00, isu 'tit 7 
A. $402.50, yes,si r. 
Q. Leaves you approximately $7650, doesn't it, just ap-
proximate? 
A. Approximately, yes, sir. 
Q. Can you just roughly approximate for me 
page 154 r how much your federal income tax would be on 
that, just roug·hly 7 
A. The tax would be on $7650.00. 
Q. Distributable income to Mrs. Stone-just roughly, I 
don't want the exact figures. 
A. Is Mrs. Stone over sixtv-five? Q. Yes, sir! ., 
A. Would you want, in the computation, to consider all of 
the many deductions she might have? It is entirely possible, 
under the new revenue act, that since Mrs. Stone would get, 
without any diminishing-the maximum medical deduction, 
if she were sick, would be $2500-or $1250, I believe, for a 
single person; then she would get other deductions. 
Q. Just assume, Mr. Quinn, there were no deductions, she 
is over sixty-five and gets only the two exemptions as a widow, 
just on the present rates, roughly in round figures what 
would her federal income tax be? 
A. Her federal tax on that would be approximately 
$1690.00. 
By Mr. Walker: That is on the basis of exemptions and no 
deductions T 
A. That is correct; that is taking $1200 from the $7650.00. 
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By Mr. Hazlegrove (continuing)~ 
Q. What would her state income tax be, just 
page 155 ~ on the same basis Y 
A. Approximately $210.00 state income. I 
would like to correct that-approximately $170.00 state in-
come. 
Q. And did you not take into consideration any taxes in this 
-computation Y 
A. No, sir, I did not take into consideration that, or any 
·of the details of things that might be required for her mainte-
nance. There was no attempt to figure that. W·e just fig-
ured this was the amount of income available for any pur-
pose that it liad to be put up for-taxes, medical-anything 
that Mrs. Stone's support and maintenance might require .. 
Q. Taxes would not be a part of her support and mainte-
nance? 
A. No, but if you live you have to pay it. 
Q. Mr. Quinn, are you in a position to testify as to what is 
the present or normal return on fiduciary funds from fiduci-
ary accounts in this vicinity! 
A. I don't believe I am in a position to testify as to any 
general average, no. . 
By Mr. Hazlegrove: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Walker: 
Q. Mr. Quinn, in making these computations, 
page 156 } you didn't take into consideration, did you, the 
fact that Mrs. Stone is receiving from one insur-
ance company $50.00 a month and from another one $'49.20 
a month? 
A. No, sir, the computations are based entirely on the items 
1, 2 and 3 of the exhibit-at the top of the exhibit-which total 
$242,000. No consideration was given to other factors. 
Q. You didn't consider any social security benefits she may 
be receiving either, did you 7 
A. No, sir. 
Q. Or anything else, other than the. figures used in your 
exhibit? 
A. That is correct. 
• • • • • 
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ROBERT E. GARRISON, 
a witness of lawful age, being first duly sworn, deposes as 
follows:. 
DIRECT ~~MINATION. 
By Mr. Fox; 
Q. "\Vbat is yorrr pTofession f 
page 157 i A. Methodist Minister. 
Q. ·where do you live-¥ 
A. Staunton, Virginia. 
Q. Did you have any connection in a family way, with Dr. 
Eustace· B. Stone 1 
A. I married his niece. 
Q. ·who was your wife's fatherf 
A. James L. Stone, Crewe, Virginia. 
Q. Did you know Dr. E. B. Stone! 
.A.. Yes, sir. 
Q. Fairly wellf 
A. Well, my wife introduced me to him whiie we were on 
our honeymoon, and I have visited in his home and stayed at 
his home during a conference in Roanoke,. and had visited 
enough in eight years to know him fairly well. 
Q. Did you have any conversation with Dr. Stone coucern-
ing the care of his wife, in the year before his death! 
A. Yes, sir. 
By J\fr. Hazlegrove: Object to the question unless the 
proper background is laid, and also object to it on the ground 
that any conversations he may have had ,vith the decedent that 
aren't corroborated or confirmed are inadmissibie. 
Q. Do yon recall when Dr. Stone died? 
A. April 17, 1951. 
page 158 ~ Q. Referring back to the conversation with 
Dr. Stone, when did that take place! 
A. In March, 1951. 
Q. Whereabouts did it take place f 
A. Radford, Virginia, and en route from Radford to Roa-
noke, Virginia. . 
Q. I take it yon were in Radford with Dr. Stone at that 
timef 
A. I was in Radford with him at that time. 
Q. What was the occasion for you being in Radford with 
himY 
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A. He sent for me to come to see him, wanted to talk to me. 
Q. Where was his wife at that time? 
. A. In St. Albans Hospital, in Radford. 
Q. Did you go to Radford with Dr. Stone Y 
A. No, I came to Roanoke to see him and was told he was 
in Radford, and I went on to Radford because he had sent 
for me. 
Q. Did you and Dr. Stone have any discussion about the 
care or maintenance of Mrs. Stone at that time? 
A. We did. 
Q. Did be make any request of you in regard to that Y 
A. He did. 
Q. Just state briefly what he told you-
page 159 ~ By Mr. Hazlegrove: Objected to on the same 
grounds; it may be understood my same objection 
refers to all this line of examination. 
By Mr. vValker: Yes, sir. 
Q. Just state what he told you to do? 
.A.. He asked me to investigate the environment, supervi-
sion and cost at the DeJ arnette Sanitorimn for a patient. 
Q. Did you do thaU 
A. I did. 
Q. Did he give you any indication of the reason why he 
wanted you to do that! 
.A.. Yes, he stated that l1e had made her financially inde-
pendent to be taken care of in any institution for four or five 
years, but the cost was exorbitant at Radford, and he pre-
ferred, if she could be taken care of adequately at a lower 
rate, he preferred to change her to another institution. 
Q. Did you make that investigation at DeJarnette's of the 
rates at DeJ arnctte 's 1 
A. I did. 
Q. Did you make an investigation as to their capability to 
take care of :M:rs. Stone '1 
.A.. I did. 
Q. Did you make a report of that to Dr. Stone1 
page 160 } A. I did. 
Q. How did you make that report! 
A. By written letter on my church stationery. 
Q. Do you recall the yearly rate that you gave Dr. Stone 
as to what the cost would be for taking care of Mrs. S.tone at 
DeJ arnette 'sf 
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A. The room rates were $43.00 and $51.00 per week; prac-
tical nursing attendants were about $7.00 a day for twelve 
hours a day. 
Q. What were the rates-total figure-on a yearly basis 
that you reported to him? 
.A. About $8,000.00. 
Q. Did you receive any reply to that letter to Dr. Stone 
from him? 
A. No, I did not-not from him. 
Q. Do you recall the approximate date of the letter that 
you wrote him Y 
A. It was after Mrs. Stone had broken her hip and had been 
placed in the Lewis Gale Hospital, Roanoke, and before he 
died. 
Q. Was it very shortly before he died? 
A. Very shortly before he died. 
Q. A week or two, something along that line? 
A. I would say within two weeks before he died. 
CROSS EXAMINATION. 
By l\fr. Hazlegrove : 
Q. l\fr. Garrison, what is your wife's name? 
page 161 ~ .A. l\farv Stone Garrison. 
Q. Is slie a beneficiary under D1·. Stone's wilU 
A. Yes, sir. 
· Q. Is she a beneficiary under the trust 1 
A. As in law, as interpreted, she would be. 
Q. She was James Stone's daughter¥ 
A. James Leland Stone's daughter. 
Q. She is Dr. Stone's niece? 
A. She is his niece, yes sir . 
• • • • • 
RE-DIRECT EXAMINATION. 
By Mr. Fox: 
Q. Mr. Garrison, is your wife one of the beneficiaries listed 
first, or far up the line, under Dr. Stone's wilU 
A. I would say within the first half. 
By Mr. Hazlegrove: Does the Guardian ad Litern have any 
questions to ask the witness? 
By Mr. Gregory : No questions. 
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By Mr. Fox: 
Q. Do you authorize the reporter to sign your name to your 
evidence when it is written upY 
A. Yes, sir, if she is accurate in reporting. 
And further this dep9nent saith not . 
• • • • 
page 163} EXHIBIT G. 
The principal or corpus of the funds for the benefit of 
Nellie Whorley Stone as contended by the defendants are as 
follows: 
l. Mrs. Stone's own funds ................... $ 20,000.00 
2. Inter vivos trust after testamentary addition 
thereto . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83,000.00 
3. Trust Fund as suggested by the defendants, 
being the balance of the estate of Eustace 
B. Stone, ( 1) after payment of certain 
legacies as provided under the will of 
Eustace B. Stone-def enclants answers-
Plan 1 or Plan 2, (2) after payment of the 
balance of administration expenses, $10,-
000.00 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139,000.00 
Total corpus . . ... ~ ..................... $242,000.00 
The current income available to Mrs. Stone on the above 
corpus at three different annual requirements and three dif-
ferent rates of income return would be as follows. In each 
instane the requirement for the first year has been provided 
from corpus and no income thereon has been included in the 
computations. 
Annual Requirement of $8,000.00: 
At 31/2%, 4% and 41/2'% the annual income would exceed 
the requirement and therefore the $242,000.00 would provide 
for an indefinite period. 
Annual Requirement $12,000.00: 
At" 3 1/2 %, would provide for 30 years and leave $36,802.25 
remaining. 
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At 4% would provide for 30 years and leave $81,694.43 re-
maining. 
At 4 1/2 would provide for 30 years and leave $135,251.98 .. 
Annual Requirement $16,000.00: 
At 31/2%, would provide for 20 years and leave remaining: 
12,770.38. 
At 4%, would provide for 22. years and leave remaining $3,-
494.25. 
At 41/2%, would provide for 23 years and leave remaining 
$14,412.56. 
Annual Requirement $20,000.00: 
At 3 1/2%, would provide for 15 years and leave remaining 
$5,810.47. 
At 4%, would provide for 15 years and leave remaining 
$18,593.93 . 
.At 4 1/2%, would provide for 16 years and leave remaining 
$13,951.63. 
• .. • 
page 167 r MR. SAM W. STONE-,. 
a witness of lawful age, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By Mr., Fox: 
Q. State your name, please,. sir! 
.A. Sam W. Stone. 
Q. I believe, Mr. Stone, that you're a brother of Dr. Eustace 
B. Stonef 
.A. I am. 
Q. ·where do yon live, Mr. Stone¥ 
A. Oklahoma City. 
Q. Did you pay a visit to your brother., Dr. E. B. Stone, in 
1943¥ 
A. I did. 
Q. Do you remember the month Y 
A. It was in November, sir. 
Q. November, 1943. Did you have any discussion with your 
brother as to his estate or the disposition of his estate t · 
A. To this extent. We were in his office-
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By l\Ir. Hazlegrove: Object to this evidence unless it's ca-
pable of being confirmed and substantiated by other evidence; 
object to it on the grounds that it's hearsay, immaterial, and 
the proper ground has not been laid for it even if it was ad-
missible. 
By Mr. Fox: ( continues examination) 
Q. Go ahead, Mr. Stone. 
page 168 r A. We were in his office one evening, and it 
was during the war, and he said to me that we 
three brothers that were all that were_ left-and we were get-
ting pretty old-and it ,vas necessary that we get our a ff airs 
in shape. And he said, ''Now, I have settled with my wife;'' 
he used the word ''Nell,'' meaning his wife, '' And have amply 
provided for her comfort," and that he had tried to get her 
to make a will. That was the extent of his conversation. 
Q. During that same visit did you have any discussion 
with Mrs. Nellie Stone in regard to the affairs of herself and 
her husband or their property 1 
By 1\11. Hazlegrove: It's understood, Mr. Fox, that my 
ol;jection is to this whole line of evidence. Is that under-
stood'? 
By Mr. Fox: Yes; that's understood. 
Q. Oo al.tead., Mr. Stone. 
A. \Ve were out riding one afternoon-she took me out 
ridinp: E-ieveral times while I was here-and we were looking 
at the homes, and we were passing hy ,June Fishman 's home; 
and I said. "There's a verv beautifnl home." And she said 
·'Yes," an·d said, "He 'R made lots of money." And she said, 
"Now I'm about to <'atch un with tl1e doctor, but that I'm not 
going to leave my folks an~;thing because I do not like them.'' 
Q. Sl1e definitely stated tl1at she did not want 
page 169 ~ her familv to lrnve anv of her estate? 
A. Definitelv statP(l Hmt to me. 
Q. Did she say anvthing about making a will, or not mak-
ing a will for lierself? 
A. Never mentioned anvthimi· eliw ahont her financeEt. 
O. Do you recall the date your brother, Dr. E. B. Stone, 
died? 
A. April the 17th, 1951. 
Q. Did you have anv corre8pondence with your brother 
shortly before bis death? 
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A. Yes, sir ; I had a letter. I had just gotten out of the 
hospital on the 8th day of April after a serious operation, 
and was at home in bed; and about the 9th or 10th of April-
-I wouldn't be positive which-I had a letter from him in which 
he stated, in substance, that his wife had been brought back 
from Radford and she was in the Lewis-Gale Hospital, and 
that he had made arrangements with some doctor here to send 
her to Staunton as quickly as she was able to go. 
Q. Did he state anything in that letter about his attitude 
or as to whether this was a satisfactory arrangement to him, 
or express himself on the arrangement? 
A. Yes, sir; he said he was greatly relieved after having 
made such arrangements. 
Q. How do you particular remember the date, or the ap-
proximate date, of that letter¥ 
page 170 ~ A. I wrote him on April the 17th, the day he 
passed away. The letter was returned to me. 
Q. Was that in response to his letter? 
A. Yes, sir; that's correct. 
Q. Was the letter returned unopened? 
A. Unopened. 
Q. Because he had died 1 
A. Yes, sir; that's right. My sister-in-law returned it to 
me; she was there. 
Q. In 1946 did you have any further com·ersations with 
your brother, Dr. E. B. Stone, about his property? 
A. Except that he reiterated to me that he had settled with 
l1is wife, and that he had 811-fficient money laid aside to pa~r 
the Federal Income Tax; that was the only conversation I had 
with him. 
Q. Yon mean, income on inheritance? -
A. The Federal tax. 
Q. Do you recall that date? 
A. That was in 1\Iay, sir. 
Q. May? 
A. Yes, sir. 
Q. What yearY 
A. 1950. 
Q. 19507 
A. Yes., sir. No; I'm sorry; 1946. That was· 
pag·e 171 ~ the time I was here. 
Q. Was that tlie last trip you made here? 
A. No, sir; I made one in 1949. 
Q. Did you all lmve any conversations at t11at time? 
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A. Not with reference to his :finances ; except that he said-
I asked him if he had gotten his wife to make a will-and he 
.said, "That it was too late; that she could not make one that 
would stand up in court.'' 
By Mr. Fox: Yes. Can you think of anything else? 
By Mr. Walker: I don't think so. 
By Mr. Fox: Mr. Gregory, do you wish to ask the witness 
any questions? . 
By Mr. Gregory: No questions. 
CROSS EXAl\ITN.ATION. 
By Mr. Smith: 
Q. l\fr. Stone, are you the Sam W. Stone to whom Dr. Stone 
bequeathed $10,000.00 in bis wilU 
A. I am. 
Q. Are you the Sam W. Stone who is designated as a re-
mainderman in the trust-
A. I am. 
page 172} Q. -dated April 1st, 1947? 
A. I am. 
By Mr. Smith: That's all. 
RE-DIRECT EXAMINATION. 
By Mr. F 1ox: 
· Q. Dr. Stone-I mean, Mr. Stone; what are you advised as 
to the probabilities of you receiving the legacy under the will, 
and as to your share of the trust estate whether or not the 
will is renounced? 
By Mr. Hazlegrove: I object to that question. I think 
that's a purely legal question callin!! for a conclusion. Either 
you're asking him what his own opmion is as a lawyer-and 
I don't know whether he's been qualified-or else what the 
lawyers told him. 
By Mr. Fox: The question is purely a question of account-
ing, as I see it, as to the :finances left, and how much is to be 
paid to these other parties. 
By the Witness: Well, I have spent quite a good deal of 
time :figuring on it and, I think, whether the will is renounced 
or not that I will get my money out of the bequest of the will. 
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By Mr. Fox: 
Q. All rig·ht, sir .. Now, what is your opinion-
pag·e 173 ~ or have you decided from your investigations, and 
so forth-as to the effect of your interest in the 
trust estate¥ 
By Mr. Hazlegrove: Same objection goes to that too. 
By Mr .. Fox: Yes, sir. 
Q. All right. 
A. That if there is any part of it left-I understand that 
it's set up for her benefit-and after she passes away, then 
I '11 share as the trust fund says. 
Q .. I want to ask you this question: Mr. Stone, what is 
your position, or what do you do? 
A. I'm an auditor for the Board of Regents for Oklahoma: 
A. and M:. Colleges of Oklahoma .. 
Q. The guardian ad lit em who is appointed hy the Court 
to represent the unknown heirs under the trust agreement,. 
would like for you to state for the record who your heirs are 
at this time .. 
A. Marguerite F. Stone, wife; N elsine-
Q. Mr. Stone, state their ages· as you go along, with the ad-
dresses. 
A. Mrs. Stone is 58, address 3000 Venice Boulevard, Okla-
homa City. Nelsine B. Gack, 2905 Cummings Drive, Okla-
homa City., daughter; and her ag·e is 54. J eanuette E. Buckley,. 
daughter, 37; 307 Revere Drive, Alexandria, Vir-
page 17 4 ~ ginia. Sam W. Stone, Jr .. , son; 28 years old; 3117 
Northwest 31st Street, Oklahoma City . 
• • • • • 
MRS". MARGU~RITE F. STONE, 
a witness of lawful age, being :first duly sworn, testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Fox~ 
Q. Mrs. Stone, I believe you are the wife of 8am W. Stone f 
A. Yes. 
Q. Mrs. Stone, do you recall any correspondence that your 
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husband received from his brother, Dr. E. B. Stone, shortly 
before his brother's death? 
A. Yes. 
Q. What was the condition of your husband at that timef 
A. He had just returned from the hospital after a serious 
operation, and I had full care of him at that time; took care 
of all of his correspondence, and read all of his mail to him; 
and that's-
Q. But did he receive a letter from his brother? 
page 175 ~ A. He did; his last letter from Eustace; which 
I read all of his mail to him, and also that par-
ticular letter which we were very much concerned about it. 
Q. Did Dr. Eustace Stone make anv statement about his 
wife, or the care of his wife, in that letter? 
A. He had; yes. 
By Mr. Hazlegrove: This line of evidence is also objected 
to on the grounds already stated, and also the best evidence 
rule. 
By Mr. Fox: (continues examination) 
Q. Did you search for the letter 1 
A. I searched for the letter. And that's the only letter-
and the reason I don't have it is, I sent it to my daughter in 
Virginia to read; and in moving it was misplaced-I have all 
of his other letters, but not that particular one. 
Q. State what in that letter, just what he did say, to the 
best of your recollection? 
A. Well, in all of his letters throug·hout this sickness of 
her 's, he was very much concerned; and had always told us 
about it, and never wrote a letter that he didn't mention it. 
And in this letter he said that-he didn't tell us her hip had 
been broken-he just said she had fallen and hurt her limb, 
and that he had brought her back from Radford up here and 
that she was at the Lewis-Gale Hospital; and that he had 
talked with some friend doctor here and had made arrange-
ments to send her on to Staunton as soon as she 
page 176 ~ was able, and he was greatly relieved. That I 
well remember. Now, as to the doctor's name, 
I'm not sure of that. But he was greatly relieved. 
Q. Did your husband reply to that letter? 
A. Yes; he did. He answered the letter; it was sent here 
and returned by Mrs. Jim Stone to us. 
Q. For what reason¥ 
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A. Well, because Dr. Stone had passed away. I think it 
was written-he got here-on ·the day of the 17th the letter 
was sent. 
By Mr. Fox: You wish to ask any questions? 
By Mr. Walker: No questions. 
By Mr. Fox: Mr. Hughson¥ 
By Mr. Hughson: No. 
By Mr. Fox: Mr. Barrett? 
By Mr. Barrett: No. 
By Mr. Fox: Mr. Gregory? 
page 177} By Mr. Gregory: · No. 
CROSS EXAMINATION. 
By Mr. Hazlegrove : 
Q. Mrs. Stone, do you know how long Dr. Stone's wife, 
Nellie Whorley Stone, had been mentally incompetent before 
Dr. Stone died 7 
A: Well, that I couldn't say, because I was sure that we 
were out here in '46 and she was as well as I have ever known, 
and she was very charming to us. We were in her home and 
she just seemed like her natural self. I was feeling bad and 
she was most kind to me, and very considerate; and I didn't 
see any di:ff erence. 
Q. Were you here with your husband· on his visit in 1950 f 
. A. '507 
Q. I think he testified that he was here in 1950, didn't he? 
By Mr. Fox: He said either '49 or '50. 
A. It was '49, I believe. 
By Mr. Hazlegrove: ( continues examination) 
Q. Were you here with him on that visit? 
. A. Yes. 
Q. Did you see Mrs. Stone then? 
A. Yes. 
Q. Was she mentally all right. 
A. She seemed all right to me. Of course, we 
page 178 } weren't here but just overnight; just a night or so, 
I think. . 
• • • • • 
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. MR. FRANK STONE, 
a witness of lawful age, being first duly sworn, testified as fol-
lows: 
DIRECT EXAMINA'TION. 
By Mr. Fox; 
Q. State your name, please, sir! 
A. ·Frank T. Stone. 
Q. Where do you live, Mr. Stone? 
A. 814 North Filmore Street, Arlington, Virginia. 
Q. I believe you are a brother of Dr. Eustace B. Stone? 
A. I was next to him in birth except one, who passed on 
some years ago. 
Q. What is your occupation, Mr. Stone? 
A. I'm a druggist. 
Q. Mr. Stone, did you see your brother, Eustace 
page 179} B. Stone, shortly before his death 1 
A. I was down here. I came down here on the 
8th of April last year and stayed with him four days. And 
we discussed many things, you know; and he was always 
more anxious to know my affairs especially, and he had been 
helpful to me in other ways. And the opportunity arose, 
when he gave me an opportunity, and he says, "W:ell," 
By Mr. Hazlegrove: 
We object, Mr. Fox, to any undertaking to recite any con-
versation he had with Dr. Stone in the absence of confirmation 
and proof and verification by other witnesses as being hear-
say and immaterial. 
By Mr. Fox: (continues examination) 
Q. Mr. Stone, did you have any discussion at the time you 
have spoken of with your brother, Dr. E .. B. Stone, regarding 
the care of his wife? 
A. We did; I did. 
Q. Do you remember the date Y 
A. That was on the evening of the 10th; 10th of April last 
vear. 
~ Q. Did he make any statements of his intentions or plans 
in regard to the care of his wife 7 
A. He did. After he asked me those questions about my 
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own affairs, which had been going on for years,. and he ga VC' 
me the oportunit.y, I says, '' Well, in view of the fact of 
Nell's,"-that's his wife-"mental condition,. 
page 180 ~ may I ask what provision have you made for 
her°l''· 
By Mr .. Hazlegrove : Y 011 llD.derstand, Mr. Fox,. ,ve object 
to this on the grounds it's purely hearsay; or of what he told 
Dr. Stone,. or what Dr. Stone, told him, as pure hearsay. 
By the. Witness-:: 
A. And he said, "There "s nothing f'or you to worry about .. 
I have made ample provisions to take care of her as. long as she 
lives.,,. 
By Mr. Fox:-
Q. Did he say where she was going to be thereafter!' 
A. He talked about sending her to Staunton; and, as I 
gathered it, he had practically made arrangements to get her 
back there after she got well enough. I took the matter up 
with Dr. Whitman,. and Dr. Whitman told me-
Q. Well now, we won't go into that. 
By Mr. Hazlegrove: I don't see why not. 
By Mr. Fox: Well, I think that's a different proposition,. 
Mr. Hazlegrove. 
By Mr. Hazlegrove : I think one of them is. just as inad-
missible as the other .. 
page 181 ~ By Mr. Fox: 
Q. Did you have any discussion with your 
brother about the cost of upkeep of his wifeY 
A. He was very much worried about the expense that he 
was going through at that particular time, and he said that 
he had made arrangements to get her back to Staunton-
whether he had it in writing or verbally, he didn't say-where 
she could get equally as good treatment as she was getting up 
at Radford. 
Q. Do you recall whether or not he made any specific state-
ment as to what the present upkeep was costing him t 
A. No; he did not. 
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By Mr. Fox: Mr. vValker, do you have any questions¥ 
By Mr. ,v alker: No questions. 
By Mr. Barrett : No questions. 
By :Mr. Gregory: No questions. 
By Mr. Fox: 
Q. I'll ask him one more. Is there a legacy in the will of 
Dr. E. B. Stone to you 7 
A. Yes, sir. 
Q. Is there one to your brother, Sam W. Stone? 
A. Yes, sir. 
page 182 ~ Q. Which one of you is the furthest up the line, 
is to be paid for first 7 
A. I'm furthest up the line. 
Q. Is there any provision for you in the trust fund set up f 
A. None whatever no, sir. 
By Mr. Fox: All right, sir. 
CROSS EXAMINATION. 
By Mr. Hazlegrove : 
Q. Mr. Stone, do you know how long Mrs. Stone has been 
mentally incompetent; I say, do you know? 
A. Well, to my knowledge it started about six or seven 
years ago. But up to November in 1950-I was down there 
four or five times a year with my wife-and we could notice 
more so than ever she was, just a year ago last November, that 
she was failing fast mentally. 
Q. That was in November '50Y 
A. Yes, sir. We had noticed it before, but not markedly 
you know; and she was even competent to get breakfast in 
the morning for us up to four or five years ago, and normal 
most every way except something about that she couldn't re-
member names and faces. 
Q. Along about November '50 it became very apparent that 
she was failing mentally 7 
A. Well, I would say she was. 
page 183 } Q. Was Dr. Stone, her husband, aware of her 
condition? 
A. Oh, yes . 
• • • • • 
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MRS. CLARA STONE, 
a vdtne·ss of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Hughson: 
Q. Mrs. Stone, you have given the reporter your name. 
Will you give us your residence? 
A. Crewe, Virginia. · 
Q. What relation are yon, Mrs. Stone, to Dr. E. B. Stone? 
A. I was-I'm his sister-in-law. 
Q. Your husband was James L. Stone? 
A. That's right. 
Q. And when did he die? 
page 184 r A. July the 7th, 1947. 
Q. That was after Dr. Stone set up this trust 
estate for the benefit of his wife f 
A. Yes. 
Q. Were you here in Roanoke some little time before Dr. 
Stone died? 
A. Yes. I was here from the-I think the 5th of April. His 
wife broke her hip, if I remember correctly, on the 3rd; is 
that right? Well, and he called me to come up; he said he was 
really at a crossroads in his life, and he wanted some advice, 
and asked me if I wouldn't come up and be with him for a 
little while. 
Q. Mrs. Stone, along about that time did Mr. Garrison, 
your son-in-law, from Staunton, come up here and talk with 
Dr. Stone about Mrs. Stone's care? 
A. Yes ; he did. The doctor wrote him to come up; so he 
and my daughter came up and took him up to Kings Hospital, 
and they stayed up there quite a little while, and then they 
brought him on back. 
Q. ·well, Mrs . .Stone, would you tell just briefly, what was 
the purpose of his coming up here and the conversation that 
was had with Mr. Stone? 
By Mr. Hazlegrove: 
That question is objected to; it's calling for hearsay evi-
dence. The evidence is objected to as being inadmissible in · 
the absence of verification and confirmation. It's 
page 185 ~ not admissible ,1.rith respect to the dead man. 
By Mr. Hughson: ( continues examination) 
Q. Go ahead, Mrs. Stone; just go ahead and tell it. 
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A. He asked my son-in-law and my daug·hter, who live in 
'Staunton,-and my son-in-law is a minister-if they, what 
they knew about the DeJ arnett-0 Hospital; that the rates at 
Kings were exorbitant, and that he had been told-and, of 
course, he knew himself-that Mrs. Stone would have to have 
constant care the rest of her life, and he was interested in tak-
ing care of her in the right kind of way but not to the extent 
that he was having to pay at Kings. 
Q. In those conversations he had were you presenU 
By Mr. Hazlegrove: 
I want to renew my objection, that this is not only hearsay, 
but double hearsay. This is hearsay that someone who talked 
to a dead man has told her, and she's relating what a man. 
told her the dead man said. 
By Mr. Hughson: . 
Q. Did you hear this conversation? 
A. No; I did not. 
Q. All right. Did Dr. Stone get a letter from your son-in-
law along about that time Y 
A. Yes; he did. And soon after I arrived, why, he showed 
me the letter. 
Q. Showed you the letter? 
A. Yes; and I read it. . 
page 186 } Q. And then did Dr. Stone discuss it with you 
when he got this letter Y 
A. Yes; he did. 
Q. What was the purpose, the gist of this letter? 
By Mr. Hazlegrove: One moment, Mr. Hughson. May I 
inquire from counsel whether or not the person that this wit-
ness is referring to wasn't the Methodist preacher that was 
on the stand here one day last week1 
By Mr. Walker: Yes. 
By Mr. Hazlegrove: Well, if he wanted to testify to the 
thing that would have been but one hearsay; but this is a 
double hearsay. The evidence is objected to. 
By Mr. Hughson: 
Q. All right, Mrs. Stone; what was in the letter? 
A. Well, he stated the rates, and they were very much more 
reasonable; and she would have a nice room with nurses that 
would take care of her constantly. And he was very much 
upset when, at the time I read the letter. 
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Q. Yon mean, Dr. StoneY 
.A.. Yes; Dr. Stone was, because they had allowed her to 
break her hip. And he said-of course, she was put in this. 
hospital here-but he said it wasn't a place for a person in 
the condition that she was in, and that he was 
page 187 ~ going to move her to-
Q. "\Vas he ref erring to her mental condition 
or her physical condition f 
.A.. Well, her mental condition. And because this hospital 
doesn't have the proper facilities for things of that kind. 
Q. ,v ell then, where did he intend to move her t 
A. He was going to move her over to DeJ arnette 's. 
Q. Oh, yes. Now, Mrs. Stone, did you and Dr. Stone have 
a conversation or any arrangements to g·o to Staunton Y 
A. Yes; he had written my son-in-law and my daughter that 
we were coming over-and I wrote her too. I ,vrote my 
daughter and told them that I was going to bring Dr. Stone 
over the next week after he died. V{e had made one trip that 
week, and he wasn't strong enough to make two. 
. Q. In other words, you all had an·anged to go down the 
follmvj"ng week to Staunton and make the arrangementsY 
A. At DeJarnette's; that's right. 
By Mr. Hughson: That's all. 
By_ Mr. Fox: Mr. Gregory, do you want to ask any ques-
tionsf 
By Mr. Greg·ory: Will you find out who her children are t 
I want to establish the heirs of Dr. James L. Stone. 
By Mr. Hughson: 
page 188 ~ Q. Who would be your husband's heirs, Mrs·. 
Stone, at this time Y 
A. My two daughters; Miss M. Beverley Stone, and-
Q. Well, will yon claim any part of the trust estate in the 
event Mrs. Stone dies? 
A. No; I wouldn't. It says, "heirs at law.,,. 
Q. I just understood that yon were not claiming any in it. 
A. Well, I would think that my daughters .would be the 
heirs at law rather than I would be. 
Q. Now, would you mind giving the names and addresses of 
your two daughters, and their ages f 
A. Marguerite Beverley Stone, 35; lives in Philadelphia,. 
Pennsylvania. Mrs. Mary Stone Garrison, age 33; she lives 
at 112 Thompson Street, Staunton, Virginia. 
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By Mr. Fox: 
Q. Did your husband have any deceased children Y 
A. No. 
CROSS EXAMINATION. 
By Mr. Smith: 
Q. Mrs. Stone, did Dr. Stone lenv~ your daughter, in his 
will, Beverley Stone, $15,000.00? 
A. That's right; yes. 
Q. Didn't he leave your other daughter, Mary Stone Gar-
rison, $15,000.00 T 
A. Yes. 
page 189 } Q. I believe you are the widow of James Leland 
Stone? 
A. That's right. 
Q. Your husband was designated as a remainderman in the 
trust dated April ist, 1947, was he noU 
A. That's right, 
Q. Are you the widow of James Leland Stone designated 
in the trust dated April 1st, 19477 
A. Yes; I am. 
• • • • 
page 190 
MISS MARGUERITE BEVERLEY STONE, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Walker: 
Q. I believe you are generally known as Miss Beverley 
Stone, are you not? 
A. Yes, sir. 
Q. You are the daughter, are you not, of Mr. James L. 
Stone and Mrs. Stone? 
A. Yes, sir. 
Q. And the niece of Dr. Eustace B. Stone? 
A. Yes, sir. 
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Q. I believe yau are also a legatee under Item 6 of Dr. 
Stone's will Y (Patticular section shown to the witness.) 
A. Yes, sir. 
Q. As the daughter of Mr. James L. Stone, who is now de-
ceased, you also have an interest in the trust that Dr. Stone 
created during his lifetime T 
page 190 } A. Yes, sir. 
Q. Now Miss Stone, did you ever have any con-
versations with Dr. Stone concerning the disposition he was 
making of his property f · 
By Mr. Smith: Just one minute before you answer that. 
We object to that question for the reason that there's been no 
background shown that there will be -any corroboration of this 
testimony that, I presume, she is about to give. We object 
for the reason that it is immaterial and irrelevant, and for 
the reason that she is testifying as to what a dead man said 
and against the interests of an insane person. And my under-
standing is that that will go as to her entire testimony. 
By Mr. Walker: That's correct. 
Q. Now go ahead and answer the question, Miss Stone. 
A. Well, on three different occasions I did talk to my uncle 
concerning the settlement that he had made with my aunt. 
The first was-_ 
Q. You say "aunt." You mean his wifeY 
A. Yes; his wife. 
Q. Mrs. Nellie Stone Y 
A. Yes; that's right. The first occasion was the Christmas 
after my father died. My father died in July, 1947-
Q. 1947? 
page 192 ~ A. Yes; July, 1947. And the following Christ-
mas I came home from Arkansas and stopped here 
in Roanoke; and that was the first time that he had talked 
with me at all about the settlement that he had made with 
Aunt Nell. 
Q. ·what did he tell you on that occasion? 
A, He told me on that occasion that he had split his estate 
-I'm not sure verbatim of these words-that he had split his 
estat.e, artd that he had made and set up a trust fund for Aunt 
Nell, the provisions of which were agreeable to her. He did 
not discuss the amount involved. 
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Marguerite Beverley Stone. 
Q. Did he say anything about a will at that time f 
A. In 1947' Not that I recall. Again during the Christmas 
-0f 1948, he again took me aside-a friend and I had stopped 
by the house-and he took me back to his little back room, to 
l1is offce. And my friend talked with my Aunt Nell at that 
point; and again he referred to the fact that he had made a set-
tlement with Aunt Nell which was agreeable to her, and men-
tioned a trust fund. And also mentioned that he was making 
provisions for me; he did not state the amounts. The last 
time he spoke to me was in November of 1950, which was on 
the Saturday after Thanksgiving. And I don't know, I 
haven't checked back on that date, but I know it was after the 
Thanksgiving Holidays, on a Saturday afternoon in November 
of '50. At that time he-again I was with some friends who 
talked to Aunt Nell-and he again told me that he had-he 
told me for the first time that he had remade his will, and also 
that, of course, I knew about the trust fund and 
page 193 r the settlement that he had made with Aunt Nell. 
That was the third time that he had referred to 
me. 
Q. He referred to that settlement again Y -
A. Yes, again. Again he did not mention amounts; and 
again he told me that he was providing for me and for my 
sister. 
Q. And he had made a settlement with your Aunt NelU 
A. That's right. 
·Q. What is your age, Miss Stone 7 
A. 35. 
Q. What is your occupation Y . · 
A. U.S. Navy at the present; formerly Assistant Dean of 
"\Vomen at the University of Arkansas, Fayatteville, Arkan-
sas. 
Q. ··what is your rank in the Navy? 
A. Lieutenant, Senior Grade. 
Q. How long have you been in the Navy? 
A. Well, a total of-in the Naval Reserve, since 1943. I 
have been on active duty five years since that time. 
Q. What are the nature of your duties Y 
A. Personnel and Administration, Recruiting. 
By Mr. Walker: Mr. HughsonY 
By Mr. Hughson: No questions. 
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Marguerite Beverley Stone. 
CROSS ~'{AMINATION. 
By Mr. Smith: 
Q. Without waiving any of onr objections to 
page 194 ~ the testimony, Miss Smith, I'm going to ask you 
these questions: Are you acquainted with the: 
fact that Mrs. Stone had an accident, had a bad fall in 194~ 
or 1946! 
A. I kno,v she had a fall sometime; I don't know, I couldn't 
state what year .. 
Q. When you visited Dr. Stone's home, you say in December 
'47, did you talk to Mrs. Stone, Mrs. Nellie Stone! 
A. Yes, I did. 
Q. Did you notice her mental condition at that time Y 
A. I honestly d9n't tecall in 1947. I know later I did.. 
That's the reason I asked the question. 
Q. Well, when did you first notice the impairment of her 
mindt 
A. I cion't know whether· it ,v.as 1948 or 1949; it was one of 
those times when I helped her get a meal. _ 
Q. I believe you stated that you were the daughter of James. 
Leland St<me Y 
:A. That ~s right. 
Q. _ And, as such, you have an interest in the trust dated 
April ist, 1941t 
A. Yes, sir. 
Q. And also that you 're the same Beverley Stone to whom 
Dr. Stone bequeathed the sum of $15,000.00Y 




In the Court ol Law and Chancery 0£· the· City of" Roanoke 
this 21st day of April, 1952. 
RENUNCIATION BY THE GUARDIAN OF THE 
ESTATE OF· NELLIE WHORLEY STONE IN 
OPEN COURT · 
WHEREAS, the Court rendered a decision in this matter 
on April 15, 1952, to the effect that the Court shall not re-
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nounce the will of Eustace B. Stone in behalf of his incompe-
tent widow, Nellie Whorley Stone; and . 
·wHEREAS, since the institution of this suit the Supreme 
Court of Appeals ~ms decided the case of Chrisman v. Swan-
son, 193 Va. 247 (1952) in which the Supreme Court expressly 
refused to rule on the authority of the Guardian of an incom-
petent widow by its sole . act to renounce the will of her hus-
band in behalf of its incompetent ward; and · 
WHEREAS, the Guardian is not advised as to whether, by 
its sole act, it can or cannot renounce the will of Eustace B. 
Stone in behalf of his widow, Nellie Whorley Stone; and 
WHEREAS, the Guardian of Nellie Whorley Stone, with-
out being disrespectful to the Court, desires to exercise its 
authority (if any) to renounce in open Court the will of 
Eustace B . .Stone in behalf of its incompetent ward, Nellie 
Whorley Stone ; 
page 199 } NOW, THEREFORE, The First National Ex-
change Bank of Roanoke, Guardian of the Estate 
of Nellie Whorley Stone, by its counsel, does come this 21st 
day of April, 1952, and does before this Honorable Court in 
behalf of Nellie Whorley Stone renounce each and all the pro-
visions in the will of Eustace B. Stone for her benefit and 
claim and demand all of her rights, shares and interest in the 
real and personal estate of Eustace B. Stone such as the law 
will allow her. 
THE FIRST NATIONAL. EXCHANGE BANK 
OF ROANOKE, GUARDIAN OF THE ESTATE 
OF NELLIE "WHORLEY STONE. 
HAZLEGROVE, SHACKELFORD & CARR 







It is hereby stipulated between the parties, by their re-
spective counsel, as follows : 
(1) Eustace B. Stone died testate on April 17, 1951, and at 
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the time of ·his death he was a resident of the City of Roa-
noke, Virginia. 
(2) Eustace B. Stone's last will and testament, bearing 
date the 8th day of September, 1950, was probated in this 
court on the 21st day of April, 1951, and a copy thereof at-
tached as exhibit "A" to the bill of complaint is a true and 
exact copy. 
(3) A. L. Hughson and The Colonial-American National 
Bank of Roanoke, Virginia, nominated as executors in his 
will, duly qualified as such and are now acting. 
( 4) Eustace B. Stone was not survived by any parent or 
any direct descendants or adopted children, or descendants of 
a deceased adopted child. ·-
( 5) Eustace B. Stone owned in fee simple at the time of his 
death real property ·which has been appraised at a value of 
$13,500, as shown by exhibit A attached hereto and made a 
part l1ereof. This property was rented on September 1, 1951, 
at $100.00 per month. 
(6) Eustace B.. Stone owned at the time of his death cer-
tain personal property ,vhich has been appraised at a value 
of $244,194.61, as shown by exhibit ''A'' attached 
page 201 ~ hereto and made a part hereof; 
(7) The funeral expenses, debts and charges of 
administration of the estate of Eustace B. Stone paid at this 
time amount to approximately $14,700. 
(8) While it is not possible to ascertain at this time the 
exact amount of the remaining charges of administration, it 
is estimated that such remaining charges will not exceed the 
sum of $10,000. 
(9) The-copy of the trust dated April 1, 1947, from Dr. E. 
B. Stone to The Colonial-American National Bank of Roa-
noke and G. C. Holcomb, Trustees, attached as exhibit '' B '' 
to the bill of complaint, is a true and exact copy. 
(10) The envelope marked exhibit 6 was the envelope found 
in Eustace B. Stone's safety deposit box ( to which he alone 
had access) in the Mountain Trust Bank of Roanoke, and con-
tained therein was that certain $1000 U. S. Treasury Bond 
dated June 1, 1945, No. 43102B, ·which is a bearer bond. 
( 11) The 1941 Dodge 4-door sedan registered in the name 
of Eustace B. Stone at the time of his death was the only 
automobile owned by him or his wife at the time of his death 
nnd at the time he executed his will on September 8, 1950. 
(12) On or about March 12, 1951, Nellie ·whorley Stone was 
admitted to St. Albans Sanitorium at Radford, Virginia, and 
prior to that time she had lived with her husband in his home 
in the City of Roanoke. 
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(13) The information contained in exhibit A, attached 
hereto and made· a part hereof, is true and correct. 
(14) The information contained in exhibit B, attached 
hereto and made a part hereof, is true and correct. 
(15) The information contained in exhibit C, attached 
hereto and made a part hereof, is true and correct. 
(16) The information contained in exhibit D, attached 
hereto and ·made a part hereof, is true and correct. 
(17) Exhibit E, attached hereto and made a 
page 202 } part hereof, correctly states what would be the 
evidence of Dr. James P. King, principal owner 
.and operator of St. Albans Sanatorium, if he were present. 
(18) Exhibit F, attached hereto and made a part herof, cor-
rectly states what would be the evidence of Dr. G. E. Stone, 
Superintendent of DeJ arnette State Sanatorium, if he were 
present. 
(19) Althoug·h not objecting to the form of exhibits E and 
F, attached hereto and made a part hereof, ~ounsel for the 
complainant object to the admissibility of each of these two 
,exhibits on the ground that evidence of this nature is irrele-
vant and immaterial. In the event such objection is overruled 
by the court, each of these exhibits will be treated as the other 
-exhibits attached hereto and made a part hereof. 
Entered into this 31st day of l\ifa.rch, 1952. 
HAZLEGROVE, SHACKELFORD & CARR, 
By "JOSEPH WYSOR SMITH, 
Counsel for Complainant. 
TOM STOCKTON FOX, 
Counsel for Frank T. Stone and Sam W.· 
Stone . 
.A. L. HUGHSON, 
Counsel for A. L. Hughson and The Colonial-
.American National Bank, Executors of the Es-
tate of Eustace B. Stone, and the other defend-
ants on whose behalf he filed answers. 
J.M. BARRETT, 
Counsel for Eugenia W. Stone. 
WOODS, ROGERS, MUSE & WALKER, 
By JOHN L. WALKER, · 
Counsel for the Trustee of the Baptist Or-
phanage of Virginia. 
page 203 ~ EXHIBIT A 
STATEMENT SHOWING APPRAISAL AND PRESENT VALUE OF ESTATE 
OF DR. E. B. STONE AND OTHER INFORMATION 
THE COLONIAL-AMERICAN NATIONAL BANK OF ROANOKE AND A. L. HUGHSON, 
EXECUTORS OF THE ESTATE OF Pll, EUSTACE B. STONE, DECEASED 
Income Received from date of death $ 7, 6651 20 
Less: 
Maintenance of Real Estate 
Taxes-Real Estate · 
Other e,cpenses 
Balance in hands of Executors 
Principal Received at date of death 
Plus additional receipts 
Total receipts 
less: 
Debts and eJ:pense$ 
E~ecutors' fees 
Balance in hands of E~ecutors 














Total Cash in hands of Executors $ 








. Securities; .(Stocks) ................ . 
f~O~ r:ih.: ~ass~tt Furniture Industries 
15 sh. Central Finance Corp. 
250 sh. Coionial-Amer. Bank 
Appraised Y,.alue 
at deatii Pf'ldate OD 
$ 9-,-580: 00 $ 9,580.00 
$ 3,062.50 
97 sh. Dixie Fina~ce .&,Loa:Qt Corporation 
15 sh. Johnsol! .... Q~rper Furniture Cor-
poration,J'fd.·. ,; . : : 
200 sh. The Kroger-: Qompany 








30 sh. Mountail) rr1~t\Bank 
200 sh. National Bisc;q.it Co. 
50 sh. Penn. ~. Jli JJo.\ 
150 sh. R. J. Reyp.o)µs 1ob. 3.60% Pfd. 
25 sh. R. J. Reytjo_l~~.'fpb. B 
.. 2. sh . .Shenandoah Hospital 
-50 .SP.nSoutp.ern Ry. Co. 0 
·71 . sli. Vinton BJdg. & Loan Corp. 











. . ,:. 
Appraised :value 
$65,304.75 
at date of death 
$65,304.75 
"y .:i.·· =~~ 
~- 1Ma\-ket :v.:a1ue 





~ ~r Ill U1.i 
: :1 ;J5'QQ i-00 
':6 ;.6QO )"00 
2/l87iSO 
I~ • 6001.60 
6,.050.•00 







: r . .,· 1 ~ 
$ 63,423.75 
Market Vahie' ·· 
March 20, 1952 ~ 
$ 63,423.75 
\0 
(Corporate Bonds) 00 
$ 2,000 Pennsylvania R.' R. 4Y2 6-1-65 2,052.50 $ 2,020.00 
$11,000 Southern Pacific 4Y2 5-1-69 10,945.00 11,096.25 
$10,000 Southern Railway 6314-1-56 10,775.00 10,625.00 
$15,000 Southern Ry. 6 4-1-56 15,937.50 15,731.25 gi 
$39,710.00 $ 39,472.50 ~ 
CD 
(U.S. Treasury Bonds) s CD 
$ 3,000 U. S. Treasury 2- 6-15-52/54 2,996.25 $ 3,002.81 Q 
$ 5,000 U.S. Treasury 272 6-15-54/56 5,157.81 5,125.00 0 s;:j 
$ 5,000 U.S. Treasury 2Y2 12-15-63/68 4,903.13a 4,884.38 t,; c:-1'-
$ 5,000 U. S. Treasury 2Y2 6-15-64/69 4,900.00 4,846.88 0 
$ 5,000 U. S. Treasury 2Y2 12-15-64/69 4,895.31 4,835.94 I'-+) 
$ 5,000 U. S. Treasury 2Y2 9-15-67 /72 5,000.00 4,867.19 > ~ $ 5,000 U. S. Treasury 2% 3-15-66/71 4,890.63 4-,828.13 ~ 
$ 6,000 U. S. Treasury 272 6-15-67 /72 5,872.50 5,791.88 CD e. $ 5,000 U.S. Treasury 272 12-15-67 /72 4,895.31 4,826.06 Ul 
$23,000 U.S. Savings Bd. Ser. #E 20,870.00 21,625.QO 0 >-f:I 
$64,380.94 $ 64,633.27 ~ ..... t,; 
(Mortgage Notes) i: 
Ralph Bacon, et al. $ 2,141.49 $ 1,895.03 ~ 
J. T. & Cora Bristow 3,000.00 
S. King Funkhouser 5,400.00 2,500.00 
F. A. & Nellie Gross 2,500.00 2,500.00 
Gratton P. & Anne Kanode 5,250.00 4,750.00 
-Alice S. & Margaret E. Hart 4,000.00 
' 
Leona McGhee 1,902.05 1,631.02 ., 
Thelma G. & Ernest P. Naff 7,285.15 6,783.69 m C'+-
B. H. & Gretrude B. Rakestraw 7,500.00 7,500.00 f Mathew C. & Lucie J. Richards 6,000.00 6,000.00 ..... 
Herbert E. & Cammie Roberts 3,699.08 3,072.37 0 l::::t 
Herbert & Lelia D. Webb 1,800.00 ~ ..... 
Herbert E. & Cammie Roberts 3,343.80 2,699.03 e=J 
M 
$ 58,821.57 $ 39,331.14 ~ ; 
(Other Notes) OQ a, 
W. P. Bowling $ 4,397.26 $ 2,901.21 td 
Central Finance Corp. 3,000.00 i Vinton Bldg. & Loan Corp. 2,500.00 ~ 
$ 9,897.26 $ 2,001.21 ~ 
(Real Estate) ~ 
1412 Franklin Road, S. W. $ 13, 500.,00 _$ 13,500.00 (As appraised) ~ 
$13,500.00 $ 13,500.00 ~ en 0 
J3 
Book-case, coins, automobile $ 411.50 $ 411.50 (As appraised) (t) c+ 
~ 
$ 411.50 $ 411.50 ~ 
'° 
'° 
Value of Estate (As appraised) $256,606. 02 (Market Value 
Plus accrued interest on bands & notes (as appr, 
3-:2<1-Si) 
Total Value of Estate (As appraised) 
."I, ' 
page 205 ~ Recapitulation; 
Cash 
E.ef\llld.....,-Collector I. R. 
Stocb. .. ,· . ·1., .• - ..• 
Corporate Bonds. 
Mortgage Notes 
U. S. Treasury Bonds 
Qther •N.otes, ., ·· ... 
aeal,Eatijte . 
Sw1d:ry.: ... ,,, 
Accrued Interest on Notes and Bonds 
Totals 
Appraised Value 
$ · -g-,-sso·, oo 











s· ·21 s10. s4 









NOTE: All known debts owed by this decedent .have been pa.id in full. 
$252,199.99 
1Al7.43 
$ -253~·611'. 4.2 
·.-.·:·; ~ · .•. ·, :q ,.,. !,.!~·:,·, THE COLONJAt.:A:M:ERlCAN NATIONAL BA.~.E: OF ROANOKE 
•
11AND A. L. HUGHSON, EXECUTORS OF ·~Fl~' 1ESTATE OF 
EUSTACE B. 'STONE, deceased. ' · 1•• · 
• . :. . '\ ,\ l jl By~-,-,.-.--...--------~---~~~~~~--~----
Vice-President; · · · 
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page 206 } EXHIBIT B 
STATEMENT SHOWING INITIAL AND PRESENT VALUE 
OF INTER VIVOS TRUST DATED 4-1-47 AND 
OTHER INFORMATION . 
E. B. STONE TRUST, AS OF MARCH 20, 1952 
Income Cash Account 
Receipts: $12,420.84 
Less: Transfers to prin-
cipal $ 7,210.15 
Disbursements to 
Mrs. Stone 3,484. 53 
Miscellaneous ex-
penditures 1, 583. 14 
Principal Cash Account 
Receipts: 
Transfers from income $ 7,210.15 
Contributed by E. B. 
Stone (8-30-49) 3,000. 00 
. $10,210.15 
Less: Funds invested 9, 140. 23 
Ba.lance Principal Cash 
Plus: Balance Income Cash 
Total Cash on band 
Plus Investments: 









9-15-67 /72 $ 1,946.88 
$5,000 U. S. Try. 272 
3-15-65/70 $5,230.21 4,831.25 
$3,000 Pennsylvania R. R. 
472 6-1-65 3,042.50 
20 sh. Central Finance 
Co. collllllon 2,400.00 2,000.00 
400 sh. Colonial-Amer. 
N at'l Bank common 10,400. 00 12,000. 00 
*Date Trust was created. 
$ 1,212.94" 
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60 sh. Dixie Finance & 
Loan Corp. common 5,880.00 5,700.00 
Mortgages: 
Minnie G. Arnold 4,870.42 
Scott C. & Zella B. 
French 5,798.30 
Virginia W. Hal1 964.90 
Roy F. & Edna E. 
Slusher 4,451.04 
Dorothy E. Watson 5,818.13 
Carrie E. Wilkerson, 
et al. 1,230.79 
Amy Ward Harr 4,215.75 4,200.00 
W. E. Howell 9,ij04.62 5,000.00 
M. C. Kindred 12,045.32 
Manuel Vurnakes & 
wife 2,510.42 $61,846.21 
Value for benefit of Federal Gift Tax $52,186.32. 
Present value of trust $63,077 .15 
Recapitulation: 
Value for Gift Tax purposes at time Trust was 
created April 1, 1947 $52,186.32 
Plus contribution by E. B. Stone 3,000. 00 
$55,186.32 
Less: Disbursements to Mrs. Stone 3,848. 53 
$51,337.79 
Value of Trust Assets March 20, 1952 63-, 077. 15 
Net gain on Trust Assets $11, 739. 36 
page 207 ~ EXHIBIT C 
STATEMENT OF INCOME RECEIVED FROM ESTATE 
ASSETS lfOR CALENDAR YEAR 1951 
INCOME FOR 1951 RECEIVED BY DR. EUSTACE B. 
STONE DURING HIS LIFETIME OR RECEIVED 
BY HIS EXECUTORS 
Description of Property Income Received 
in 1951 
U. S. Savings Bonds (2@500-Redeemed) $ 250. 00 
U.S. Try. 2% 6-15-52/54 $3,000 60.00 
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2U% 6-15-54/56 
2%% 12-15-63/68 




272% 12-15-67 /72 
" " 
'272% 9-15-67 /72 
272% 6-15-67/72 
'' " 
Southern Pacific Company 472 5-1-69 
" " " " " 
Southern Rwy. Co. 6% 4-1-56 
" " " 6~% 4-1-56 
Penn. Rwy. 4%% 6-1-65 
200 sh. Kroger Co. 
100 sh. P. Lorillard 
200 sh. Nat'l Biscuit 
50 sh. Penn. R.R. 
25 sh. Reynolds B 
150 sh. Reynolds 3.60 Pfd. 
50 sh. Southern Rwy. 
25 sh. Woolworth 
250 sh. Bassett Furn. Co. 
15 sh. Central Finance Co. 
250 sh. Col. Amer. Nat'l Bank 
97 sh. Dixie Finance & Loan 
15 sh. Johnson Carper Pf d. 
30 sh. Mountain T1·ust Bank 
71 sh. Vinton Bldg. & Loan 
$3,500 Note Ralph M. Bacon, et at 
4,000 Note J. T. Bristow & Cora 
5,400 Note S. King Funkhouser 
2,500 Note F. A. & Nellie Gross 
5,250 Note Gratton & Anne Kanode 
4,000 Note Alice Stuart Hart, et al. 
2,500 Note Leona McGhee 
8,500 Note Thelma G. Naff 
7,500 Note B. H. Rakestraw 

















8,500 Note Herbert E. Roberts (2 notes) 
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page 208 ~ $2,000 Note W. P. Bowling 
3,000 Note CentraI Finance Corp .. 
2,500 Note Vinton Building & Loan 
1412 Franklin Road, S. W. 
Savings Account #7053 






$ 9,,637 ~95 
STATEMENT OF INTER VIVOS INCOME FOR 
CALENDAR YEAR I95I AND OTHER 
INFORMATION 
S1.'ATEMENT OF INCOME FOR I95I TRUST OF E. B. 
STONE DATED APRIL I,. 1947 
Description of Property 
Dividends 
The CoioniaI-American N a.tionaI Bank of 
Roanoke 
Dixie Finance & Small Loan Corporatlbn 
Central Finance Corporation 
Interest on Government Bonds 
U. S .. ·Treasury Bonds 
Other Interest 
Pennsylvania Railway Bonds 
Mortgage Notes Interest 
Corrie E .. Wilkerson and C .. E .. Evans 
.Virginia Hall 
Pearl D .. Taylor 
Roy F. Usher 
R. K. Ingram. 
W. E .. H;owell 
Mrs .. Amy W. Harr 
Dorothy S. Watson. 
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If the Testamentary addition of $20,000.00 becomes 
a part of this Trust, the annual income therefrom 
will be increased by 900. 00 
provided it earns 4}1% 
Total ~ 3,891.08 
( 472% on $20,000.00) 
page 210 r EXHIBIT E. 
SAINT ALBANS SANATORIUM 
INCORPORATED 
Radford, Virginia. 
Visitors received any 
day except Sunday 
March 21, 1952 
Mr. Leonard Muse, Attorney 
Baptist Orphanage 
Salem, Virginia 
Dear Mr. Muse: 
Re: Mrs. E. B. (Nellie) Stone 
We have discussed with you the future care and treatment 
which we believe indicated for the benefit of the above-named 
l\Irs. Stone. 
We can provide her with meals, room, routine medicines 
and routine medical attention, plus 24-hour special nursing, 
including their board, for the total sum of one thousand dol-
lars ($1,000) per month. 
We are familiar with Mrs. Stone's condition and the above 
rate is intended to cover all expense we can anticipate at this 
time. 
If you will notify us of your decision, we will make arrange-
ments to receive her as soon as a room is available and she 
can be released from her present treatment. 
Very sincerely yours, 
JAMES P. KING, M. D. 
JPK:MVS 
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page 211 } EXHIBIT F. 
COMMONWEALTH OF VIR,GINIA 
Department of Mental Hygiene and Hospitals. 
DeJ arnette State Stana tori um G. Edmund Stone, M. D. 
,Staunton, Va. Superintendent 
March 27, 1952 
Mr. John L. Walker, Attorney at Law 
Roanoke, Virginia. 
Dear ]\fr. Walker: 
In response to your inquiry as to the rates at this hospital, 
I wish to state that we do not have a room vacancy on our 
ladies' side at the present time; however, within a very short 
time, I expect to have a vacancy in a room for two with bath 
at the rate of $67.00 for the first week and $57.00 per week 
thereafter. We also have another type accommodation that 
is a single room without bath. This vacancy when available 
would be $60.00 for the first week and $50.00 per week there-
after. It would probably be several months before a vacancy 
in this type room would occur. These rates include room, 
board, and the usual services. For any special medications, 
of course, there is an extra charge. For consultations, there 
are also extra charges. These rates include general care by 
the doctors on the staff of this Sanatorium, nurses on duty, 
and by the attendants; however, for special nursing care, there 
is an additional charge. The customary rate for practical 
nurses is $7.00 per day for 12-hour service, or $14.00 per day 
for two nurses. These rates are all inclusive with the excep-
tion of personal expenses such as beauty shop work, dry 
cleaning, and what she would spend in the canteen. 
DeJ arnette State Sanatorium is owned by the State of Vir-
ginia and is under State supervision, but it receives no funds 
from the State for maintenance or operation. 
Iam 
Yours truly, 
G. EDMUND STONE, M. D. 
Superintendent. 
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DECREE. 
On the 9th day of April, 1952, this matter came on to be 
l1eard on the bill of complaint, the answers of all defendants, 
the answer of the Guardian ad Lite1n, the depositions of wit-
nesses and the stipulation of facts, and a '' renunciation by 
the Guardian of the estate of Nellie Whorley Stone" filed in 
open court and was argued by counsel. 
And it appearing to the Court that: 
(1) Eustace B. Stone and Nellie Whorley Stone were law-
fully husband and wife at the time of his ·death on April 17, 
1951, and tha.t Nellie Whorley Stone is still living ; 
(2) The will of Eustace B. Stone was probated in this 
Court on April 21, 1951; . 
(3) Eustace B. Stone was not survived by any direct de-
scendants, adopted child or descendants of a deceased adopted 
child; 
( 4) Nellie Whorley Stone is, and has been since the death 
of her husband, mentally incapable of electing whether she 
will take under the provisions made for her in her husband's 
will, or will renounce said will and take her rights 
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law; 
( 5) This court on May 11, 1951, appointed The First Na-
tional Exchange Bank of Roanoke guardian of the Estate of 
Nellie ,vhorley Stone; 
It is so ADJUDGED, ORDERED and DEGRE.ED. 
And it appearing to the GOurt that the right of renunciation 
granted a widow by the Virginia statute is a personal rig·ht 
which cannot be exercised by an incompetent widow or by her 
guardian; that when the g'Uardian seeks a decree or renuncia-
tion, it invokes the equity jurisdiction of the court and that 
whether renunciation will be directed or denied is a matter to 
be determined within the court's sound discretion by the ap-
plication of equitable principles. It is all so ADJUDGED, 
ORDERED and DECREED. 
And it appearing to the court that under the facts and cir-
cumstances of this case it would not be equitable to renounce 
the will of Eustace B. Stone on behalf of his incompetent 
widow, Nellie Whorley Stone, it is so ADJUDGED, 
ORDERED and DECREED, pursuant to the court's decision 
announced in its letter of April 15, 1952 to counsel, which let-
ter is hereby made a part of the record in this case. And the 
court doth accordingly decline to order renunciation. 
And it appearing to the court that, in the application of 
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equitable principles, Plan Number 2, as set out in the answer 
of the Trustees of the Baptist Orphanage of Virginia, is the 
fair and proper plan to be followed for the protection of the 
incompetent widow and for carrying out the testamentary 
intent of Eustace B. ,Stone with reference to that portion of 
his estate not used for the maintenance of his widow, it is 
ADJUDGED, ORDERED and DECREED that said plan is 
hereby adopted by the court as being most equitable under the 
circumstances. 
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· amount of expenses incurred for the support of 
Nellie Whorley Stone since her husband's death and paid for 
out of her personal estate should be refunded to her guard-
ian, the court doth ADJUDGE, ORDER and DECREE. that 
said guar.dian upon presenting proper statement of expendi-
tures be reimbursed for said expenses which were paid out of 
the personal estate of Nellie Whorley Stone . .Said reimburse-
ment shall be made out of that portion of the estate going to 
the trustee under Plan Number 2. 
To which action of the court, the complainant, by counsel, 
excepted~ 
And this cause is continued. · 
Enter Apr. 21, 1952. 
D. A. K., Judge 
• • 
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, Roanoke 11, Va: .. 
April 15, 1952 
Gentlemen: 
Re.: The First National Exchange Bank of Roanoke·,. 
Guardian of the Estate of Nellie ·whorley Stone v. A. L. 
Hughson and the Colonial-American National Bank, Execu ... 
tors of the Estate of Eustace B. Stone, et al. 
After careful consideration of the various questions 
~overed by counsel in their arguments and briefs, it is my 
conclusion that the general principles of law enunciated in 
the case of V mi Steenwyck v. Washburn, cited by counsel for 
the defendants, should be followed in this case. Stated quite 
briefly, it is my opinion that whether the renunciation of the 
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will of Dr. Stone should be directed is a matter within the-
sound discretion of the court in tlie application of equitable 
principles, and that under the facts of the case a renunciation 
should not be ordered. 
Counsel for the plaintiff contend that the effect of a failure 
to direct a renunciation will be to re-write the will of Dr. 
Stone. I can not agree with this contention. It seems to me 
that the proposal of the defendants amounts to an agreement 
on their part to waive any rights in the decedent's estate to 
the extent that all of what they might take therefrom, if all 
is necessary, may be used for the care of the incompetent 
widow. If this is done, then, rather than to re-write the will, 
the court, as far as possible, will sustain it so that the intent 
of the testator as expressed therein will be carried out to a 
much greater extent than would be so if renunciation were 
directed. 
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tend that the court should not place the responsi-
bility for the care of the widow with those having no real in-
terest in her welfare and comfort. It suffices to say that the 
amount to be expended and the care to be provided are mat-
ters peculiarly within the discretion of the court, and, cer-
tainly, the first consideration of a court of equity is the wel-
fare of an incompetent. As a practical proposition, it is 
rather apparent that the widow of Dr. Stone will be properly 
cared for during her lifetime whether renunciation is directed 
or not. 
Considering the various interests involved, it is my opinion 
that in the application of equitable principles Plan II as set 
out in the defendants' answer is the fair and proper plan to 
be followed. If this plan is adopted, it is not apparent that 
the rights of any one having or entitled to any claim against 
the estate of Dr. Stone will be prejudiced. It is also the 
opinion of this court that the amount of expenses incurred for 
the widow since her husband's death and paid for out of her 
funds should be refunded to her guardian, and that such re-
fund should be made or provided for prior to or at the time 
of the entry of an order directing that a renunciation be not 
made. 
This case having been submitted on April 9th with the un-
derstanding that it would be decided within a few days, the 
writing of a formal opinion was not possible. 
Very truly yours, 
(s) DIRK .A. KUYI{ 
Judge of the Husting·s Court. 
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
To: R. J. Watson, Clerk of said Court and all counsel of 
record for the defendants, 
YOU ARE HEREBY NOTIFIED that the plaintiff, by its 
attorneys, does hereby :file with the Clerk of the Court of Law 
and Chancery of the City of Roanoke, Virginia, notice of 
appeal of the decision of this Honorable Court rendered in its 
Decree entered in this matter on the 21st clay of April, 1952, 
and that the plaintiff shall, within the time prescribed by law, 
file with the Clerk of the Supreme Court of Appeals of Vir-
ginia or present to a Justice of said Court a petition for ap-
peal to the Supreme Court of Appeals of Virginia. 
The plaintiff assig·ns as error the following: 
1. The failure of the Trial Court to renounc~ the will of 
Eustace B. Stone in behalf of his incompetent widow, Nellie 
·whorley Stone, and to direct the Executors of tho Estate of 
lDustace B. Stone to pay over and deliver to the widow's 
guardian all property to which she would be entitled upon 
such renunciation. 
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ciation of the will of Eustace B. iStone in open 
Court by the Guardian of Nellie Whorley Stone, to direct the 
Executors of the Estate of Eustace B. Stone to pay over and 
deliver to the widow's Guardian all property to which she 
would be entitled upon such renunciation. · 
3. The introduction by the defendants of certain evidence 
by defendants' witnesses, S. L. Fellers, K. C. Quinn, Robert 
·E. Garrison, Sam W. Stone, Mrs. Marguerite F. Stone, Frank 
T. Stone, Mrs. Clara Stone and Miss Marguerite Beverley 
Stone. 
THE FIRST NATIONAL EXCHANGE BANK 
OF ROANOKE, GUARDIAN OF THE ESTATE 
OF NELLIE WHORLEY STONE 
HAZLEGROV~, SHACKLEFORD & CARR 
By JOSEPH ,vYSOR SMITH 
Its Attorneys. 
A Copy-Teste: 
H. G. TURNER, C. C. 
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